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EXECUTI VE SUMMARY

This research paper on Family Law in Nunavut was prepared for the Nunavut Department of
Justice and the Department of Justice Canada, Family Children and Youth Section. The research
was conducted in cooperation with Maliganik Tukisiniakvik Legal Services Clinic, part of the
Nunavut Legal Services Board.

In general terms, the purposes of the research were to:
e develop data on family law matters, such as adoptions, divorces, separation, use of services;

e gather evidence concerning how families in Nunavut, particularly the majority Inuit
population, manage and deal with family law matters at the community level; and

e Dbetter understand the problem of access to family law and, at the same time, increase
communication about and awareness of family law, family law rights and family law-related
services in Nunavut.

The research included a review of existing statistics, a detailed family history survey of
342 households in Nunavut, a service inventory conducted by telephone in 17 Nunavut
communities, public meetings and interviews in five communities, and discussions and
cooperation with the Nunavut Law Review Commission, Maligarnit Qimirrujiit.

CONTEXT

Chapter 2 reviews the contextual factors that have a major influence on family histories, the
delivery of services, and the application of family law in the territory.

The report was undertaken at a time of major political change in Nunavut, starting shortly after
the creation of a new territorial government in April, 1999. The new government has been
committed to political change, in particular, the development of law and services that better
reflect the lifeways of the Inuit majority and a philosophy of “Inuit Qaujimajatuqangit” (IQ),
traditional and appropriate ways of doing things. Recent policy statements as well as past
sociological studies clearly point to strengthening the family as an essential aspect of 1Q.

The extreme climate, the relative isolation and the small, close-knit nature of Nunavut
communities have a serious impact on the planning and delivery of services and the development
of a common base for legal information. Inuit culture and language are vibrant and provide a
normative foundation for those who seek to address family law issues. There is often
considerable overlap in addressing family law issues and other serious social issues, including
poverty and unemployment, overcrowded housing, and poor health. Rates of reported violence
against women are extremely high, and this has a strong effect on local perceptions about the
need for family law solutions.

There are significant obstacles to development of a responsive family law system within the

current legal system. Again, because of isolation and distance, all communities except Iqaluit
are served by a circuit court system; lawyers and court staff arrive from afar intermittently in
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communities. Crowded dockets and a low priority given to family law mean that it is rare for
family law cases to be heard. Further, the close association between child welfare and civil
family law may discourage some people from turning to the courts to address their family law
problems. These factors all contribute to overall alienation from the system. Reforms such as
the development of stronger community justice committees, more and better trained justices of
the peace, the hiring of family lawyers in the regions, and a unified court with more resident
judges may all contribute in the long term to improving access to family justice.

A discussion of the legal context for the community-based research in Nunavut includes an
overview of recent law reform in the territory and the custody and access reform process
nationally. New territorial legislation has created a changed framework for family law in
principle; however, there is work to be done before these changes will have any observable
impact.

RESEARCH RESULTS FAM LY LI FE

Extended fanmlies

The household structure and composition in Nunavut reflects Inuit cultural norms. Households
are generally larger than in the rest of Canada. Most people live in households of between three
and five persons, and nearly one third of respondents live in households of more than six people.

It is extremely common for households to include extended family members. Thirteen percent of
households include a parent, stepparent or adopted parent or parent-in-law of a respondent. Just
under one fifth of respondents reported the presence of a sibling or stepsibling. Almost

10 percent of respondents were living with a grandchild and just over 10 percent of households
included some other type of relative. Very few people (only 3 percent of respondents) reported
living with a non-relative.

One factor in the prevalence of the extended family in Nunavut may be the relative youth of
people becoming first-time parents. Almost 20 percent of respondents had their first child when
they were age 17 or younger; more than half had their first child before they were 21. The
purpose of extended families in one household have numerous family law and information
implications. For example, most people did not know that non-parents could seek custody or
access, or support, for the children they are raising. The social welfare system (housing, income
support) appears to operate on the basis of factual caregiving arrangements rather than legal
custody.

Adopti ons

Custom adoption is perhaps the most unique aspect of the Nunavut family law system: it is
extremely widespread. Twenty-two percent of respondents in our survey reported having raised
adopted children. In fully half the cases, respondents had raised more than one child. Another
quarter of respondents reported having given a child up for adoption; fully one third of women
respondents reported that they had “adopted out” a baby. Twenty-three percent of respondents
reported they were adopted themselves. Of those, 93 percent reported that they were adopted
through custom adoption and only 7 percent reported use of a court process.
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Custom adoption operates on the basis of a distinctive legal regime, which has been recognized
by the Northwest Territories Supreme Court. It differs at the level of process: the role of the
court is limited to producing evidence of an adoption that took place between the parties, without
requirements such as a home study. As well, custom adoptions appear to operate on the basis of
a number of substantive considerations, and not just a single standard such as best interests of the
child. While the Law Review Commission reports a number of concerns about custom adoption,
it nevertheless appears be the only widely used, well-understood family law institution in the
territory at this time.

Mar ri ages and Common- Law Rd ati onshi ps

Approximately a third (31 percent) of respondents reported living in common-law relationships,
far above the Canadian norm. Even more strikingly, a very significant number of people
reported that they had, at one time, been part of a common-law relationship (63 percent of
respondents). At the same time, 38 percent of respondents reported that they are currently
married, which is lower than the Canadian average. Fewer than half of unmarried respondents
expect to marry one day.

As in the rest of Canada, marriages tend to start later and last longer than common-law
relationships. Notably, the average age at which respondents reported starting either marriage
(24) or common-law relationships (21) is considerably older than the age at which they are
reporting first having children.

Most married (88 percent) and common-law (83 percent) respondents reported that their partner
had been single before the current relationship. Twelve percent of married and twenty percent of
common-law respondents reported that their partners had children from previous relationships.
Almost twice the number of men reported that their partners had brought children from prior
relationships into their current relationships than women did.

Separ aionand D vorce

Overall, rates of separation and divorce in Nunavut are lower than the Canadian average; the rate
of divorce is notably lower, which may reflect access to justice concerns. In our survey, of
people who were ever married, about 4 percent reported being separated, and about 4 percent
reported being divorced. Five percent stated that they had been widowed. It was harder to
determine the number of cases of people separating after a common-law relationship.

Social service providers reported considerable numbers of temporary separations, however, we
were unable to obtain significant quantitative information about these separations. Reasons often
cited anecdotally for people returning to relationships include the difficulty of leaving the
community, the inability to find housing or employment, love, and concern for the children.
Traditional stories or unikattuaq reinforce the fact that temporary separations are nothing new in
Nunavut.

Although data were limited, respondents reported a variety of reasons for their own separations
or divorces, including incompatibility, adultery and addictions issues. Notably different were
public discussions, where the most widely discussed reason for separation is violence. At this

-ix -



time, it is notable that most public services related to relationship breakdown focus on short-term
safety rather than long-term independence.

Very few of those who were divorced or separated reported paying or receiving support,
regardless of whether they had been married or common law. Slightly more divorced people
paid or received support than those in common-law relationships.

Only half of respondents were aware of common-law spouses’ rights to support and division of
property after the breakdown of a relationship. In community meetings, it appeared that few
people differentiated between spousal support and child support. Income disparity between men
and women in Nunavut is not as extreme as in the south, and low incomes overall may contribute
to the fact that support is rarely paid. Furthermore, the active role of extended families may
diffuse the support obligation.

About two thirds of respondents were aware that there is a right to apply for a division of marital
property, however, there have been no reported division of property cases in the territory. Since
the largest asset of most families in Canada is the matrimonial home, it is notable that only about
a quarter of Nunavut residents own their own home. More contentious, and more intractable,
issues relate to questions of occupancy of the matrimonial home, which is very challenging in
light of the acute housing shortage and waiting lists for public housing.

Childrenin Famlies

Overall in Nunavut, families with children make up a greater percentage of the population than
in the rest of Canada (77 percent, and there are more children in each family), in our survey an
average of 3.5. There are also notable differences in family structure: married couples with
children make up 43 percent of all families with children, common-law families with children
represent 27 percent of all families with children.

Lone-parent families, including divorced and separated parents, as well as those who were never
married, make up a substantial group: 22 percent of all families with children. Most lone
parents in Nunavut are women, about three quarters. A larger proportion of lone parents are
single (never married) in Nunavut than in the rest of Canada. Almost half of lone parents live
with other relatives, significantly shifting the widespread image of single parenthood as “going it
alone.”

We had some difficulties with our data on children’s family histories, which limits the accuracy
of the following figures. However, they may be broadly representative. Respondents were
asked to identify whether they lived with their children, full-time, part-time or not at all. Eighty-
five percent of respondents reported that they lived with a child all of the time, two percent lived
with at least one child part of the time and twelve percent said at least one of their children does
not live with them. Of those with at least one of their children not living with them, eight
reported that they gave up the child for adoption.

Approximately 60 percent of parents living with their children all the time reported that the
child’s other parent was also part of the household. A significant number—approximately a
third—of parents not living with their child reported that the child lived with someone other than
the other parent.



Eighty percent of non-residential parents reported continuing contact with their children. The
most frequent type of contact was daytime visits. Fewer people reported that they had overnight
visits or merely telephone contact. Just over half the parents reported living in the same
community as their children. Of those parents who had lost contact, most but not all lived in a
different community. Approximately half of those living farther away stayed in touch by
telephone or letter.

Overall, there appeared to be relatively low levels of dissatisfaction with arrangements
concerning contact. Only four out of 32 respondents who were not living with at least one of
their children all the time said they were dissatisfied with their arrangements. Eighteen reported
being satisfied, and eight had no opinion. Very few—only four respondents out of 31 who
answered—had ever tried to change any arrangement concerning contact with children who were
not living with them, even by simply discussing it with the other parent. About two thirds of
respondents were aware that they could go to court to challenge a decision about custody or
access to children.

Child support has been a major territorial and federal priority for the last several years, however,
only a small minority of respondents reported paying or receiving child support. Of those
receiving support, most said they received it fairly regularly (monthly), but a significant number
received support more intermittently.

Non-residential parents were asked why they did or did not pay child support. Parents cited a
sense of responsibility for children, the fact that children are still family, and the existence of an
agreement as reasons to pay support. Several reasons were given for why some parents did not
pay support. The largest number of parents said that they did not pay support because they had
not been asked to. Several people said they were not paying because they had no obligation to
pay or because they were no longer living with the child. A couple of people said they did not
pay because they were supporting a new family. Of those entitled to receive support but were
not receiving it, about two-thirds had not asked for it.

These results can be compared with actual orders and enforcement activities in the Maintenance
Enforcement Program (MEP). As of January 2001 there were 166 open files in the Nunavut
office. Of those files, only about a third were “all-Nunavut” cases, with both the payor and the
recipient living in Nunavut. Overall, fewer than half the recipients (only 81) live in Nunavut.

It appears that more people are paying support than are registering orders or agreements with the
Maintenance Enforcement Office, but it is impossible to quantify the amount of transfers
between parents. One factor accounting for the relative non-use of Maintenance Enforcement
Services is a lack of knowledge. Only about 16 percent of respondents had heard of the MEP. A
notably larger number of people (27 percent) were aware that the government provides child
support enforcement services. Despite major progress in collecting arrears in the last two years,
there continue to be problems with high levels of arrears and a significant number of orders that
should be modified to reflect a change in circumstances.
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RESEARCH RESULTS PROCESS SERVI CES AND INFORMATI ON

Almost 60 percent of lone parent, separated or divorced respondents with children reported that
they had never had an agreement or arrangement about their children with another person. Just
as strikingly, only two people (less than 3 percent) said they had had a court order to address
issues of custody and support. Of the remainder, 16 had a written agreement and 10 had an
unwritten agreement (respectively, about 23 and 15 percent).

Slightly less than one third (21) of respondents said they had turned to outside assistance when
they were separating; the remaining two thirds (45) said they had not sought assistance. Of those
who had received assistance, nine had turned to a social worker, eight had turned to a lawyer,
and four said they had turned to a friend, relative or elder (there was some overlap between these

groups).

The stark reality of Nunavut life is that there are very few social services available locally in
most communities. Services tend to be concentrated in the larger communities and regional
centres, and even their resources are limited. Services are rarely specialized, and service
providers are typically overburdened. Social workers, mental health workers, community justice
committees, youth groups and church groups are the major resources available at the community
level, however none of these are available in every community.

Overall, 72 percent of all respondents said they had never used any of the services we asked
about for family problems. The definition of a family problem in the minds of our respondents
was broader than we had anticipated and went well beyond the bounds of private family law.

There was remarkable consistency at community meetings about what services people thought
were valuable. There were three main messages. There was a widespread demand for more
counselling services. Participants felt that legal information, without services, would not
significantly improve the family law situation. Third, at the time the survey was administered,
legal services were not perceived to be available when they were needed.

Based on these difficulties, this report strongly concludes that there is a need to work towards a
non-court based system, accessible at community level, to address family law issues. In the
Family Law Strategy, which also emerged out of this research, the Nunavut Department of
Justice committed itself (with support from the federal government) to training mediators who
would have a strong basis in family law principles as well as mediation skills. Several aspects of
this plan need to be worked out in greater detail.

In the survey, a lawyer was the preferred a source of information about family law issues.
Practical difficulties in obtaining legal representation, including the scarcity of lawyers, conflicts
of interests and the circuit system, remain staggering.

Lack of information is a major problem, but it is not the primary obstacle facing Nunavummiut
as they attempt to resolve family law disputes. However, there certainly is room to expand
people’s knowledge of their rights, such as:

¢ the entitlement of all children to child support, and acceptable levels of support (child support
guidelines), including the importance of non-financial contributions;
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e the rights of common-law partners;
¢ the rights of extended family caregivers; and
¢ entitlement to Legal Aid for family matters.

People had a range of suggestions about how to inform people about those rights, and about how
they would prefer to get information about separation and divorce. Most people recommended
radio as the best tool for public legal education and information. It was clearly stated that
information without options for active follow-up would not be useful. This is consistent with
survey results showing that lawyers are the preferred means of obtaining information.

CONCL USI ONS

The research has shown a need for considerably more research on family law issues in
Aboriginal communities. Notable differences between Nunavut and the Canadian norms raise
intriguing questions about similarities and differences between Aboriginal groups. Qualitative
research about 1Q (Inuit Qaujimajatuqangit) and traditional family norms is definitely an area for
further research. Finally, considerably more theorization and documentation relating to the
impact of extended family structures of family law doctrine and services are also necessary. In
the short term, however, further quantitative research in Nunavut should take a back seat to the
development of services.
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1 | NTRODUCTI ON

On April 1, 1999, the new territory of Nunavut was created, carved out of the eastern part of the
Northwest Territories. The existing laws of the Northwest Territories were “grandfathered” for
Nunavut with a few modifications. Nunavut became eligible for funding from the Department of
Justice Canada through the Child Support Team. These funds are earmarked to assist with the
implementation of the Federal Child Support Guidelines. Nunavut Justice, having adopted the
child support guidelines through the Northwest Territories legislation, and having used core
funding to establish a territorial Maintenance Enforcement Program during 1999-2000, proposed
to use its implementation funding allotment to undertake much needed family law research as a
baseline for the future development of family law in Nunavut.

The Nunavut Department of Justice saw an opportunity to address an area in which little research
had been done. Family law tends to be overshadowed by two principal factors. First, in the
Canadian North, the pressing priorities of criminal justice reform often leaves little opportunity
to address other concerns. Second, because Nunavut and the Northwest Territories have had few
resources for family law, there has been a tendency on the part of governments to piggyback on
the research, as well as the law, legal policy and legal models, of the rest of Canada. This is true
even though the national family law reform picture is not always congruent with family life in
the North, nor with the cultural distinctiveness of the territory.

11 PURPOSE OF THE RESEARCH

The new Government of Nunavut was particularly interested in better understanding community-
level perceptions and uses of family law. While Nunavut inherited the laws of the Government
of the Northwest Territories, a mandate exists for re-evaluating laws and programs to ensure that
they are appropriate for the territory and, in particular, the Inuit majority. This mandate led a
number of different parties to ask about the fit between, on the one hand, existing family law and
family law-related services and, on the other hand, the interests and needs of the community.
There was widespread recognition concerning some issues, for example, that access to family
law was a problem in Nunavut. However, other problems and potential solutions were not as
well understood and it was acknowledged that research would be useful. Questions to be
addressed included the following.

e What are the major community-level family justice needs currently unmet?
e How should those needs best be met, in the eyes of the community?
e What services are available and which are being used at the community level?

¢ (an the government reconfigure existing services to make them more relevant to the life of
more people in communities?

e What are the sources of satisfaction, or dissatisfaction, with existing legislation and services?

e Are there any models already in place?



e How do people want to resolve issues about family breakdown, and what role, if any, can the
courts play in that process?

e What is the role of legal information in addressing access to justice issues?
e What do people know, not know, or care about knowing?
e What would be required to make family law information useful to people in the communities?

e How could the law best reinforce community values about caring for children and supporting
them?

e How could family law promote security for women and children experiencing violence in the
home?

e What family law institutions would help promote fairness between partners as a goal during
relationship breakdown?

In general terms, the purposes of the research were to:
e develop data on family law matters such as adoptions, divorces, separation, use of services;

e gather evidence concerning how families in Nunavut, particularly the Inuit population,
manage and deal with family law matters at the community level; and

e better understand the problem of access to family law and, at the same time, increase
communication about and awareness of family law, family law rights, and family law-related
services in Nunavut.

The list of potential research questions was long and it was clear that undertaking and
completing the research would not be without difficulty. However, in the view of the Nunavut
Department of Justice, finding answers to these questions—even if they were incomplete—was
an important starting point in the possible reform of family law and the development of services.
Hopefully, the information might help improve access to, the effectiveness of, and satisfaction
with family law and family law-related services in the territory.

This report is written with two primary audiences in mind. First, it is an effort to consolidate
information about family law for the use of northern policy makers and other participants in the
field of family law. It is intended to provide a background for program and policy development
that is rooted in the experiences of Nunavut families, rather than in the abstractions of the legal
system or the presumed norm in southern Canada. Second, it is also intended to provide
information about the particular northern issues in family law for southerners who are making
policy with national implications. A northern reader may well be able to skip the section on
context to the research findings; for a southerner, the context is essential before considering the
similarities and differences between research findings from Nunavut and national norms.



12 PARTNERSH P AND PARTI A PATORY RESEARCH

One of the considerable advantages to being a small government is the tremendous potential for
a wide range of stakeholders to get directly involved in making decisions and recommendations
about the direction of family law policy, including this preparatory research project.

As a starting point, the Government of Nunavut sought out a partnership with the Legal Services
Board, which is responsible for Public Legal Education in the territory.' Jointly, it was proposed
to dedicate significant funding under the Child Support Initiative in the first year to research and
needs assessment, looking at legislation, services and information issues. Nunavut Justice is also
working closely with Maligarnit Qimirrujiit, Nunavut’s community-based law reform
commission.

The Department of Justice Canada supported the Nunavut proposal to conduct research, and
contributed significantly to its development. The advice and assistance of a researcher in the
Child Support Team’s Research Unit was offered and used extensively. The funding provided
through the Child Support Initiative made the project possible by paying for a half-time lawyer
and full-time local researcher. The local researcher, a bilingual Inuk with expertise in
community development, assisted in the design and implementation of several different projects
over a period of several months. As noted below in the description of the research projects, the
studies were undertaken with community input and involvement. As well as this overview
report, a major product of the research was the development of a new Family Law Strategy for
Nunavut (see Appendix 4).

13 THE PROGRAM OF RESEARCH?

In 1999 Nunavut made the proposal to undertake the research, which effectively limited the time
frame for the work to fiscal year 1999-2000 (April 1, 1999 to March 31, 2000). The projects
described below were carried out during this time, although certain follow-up matters and tasks
were completed afterwards. For instance, data input and analysis from the Household Survey
was conducted in the later parts of 2000 with funding and resources provided by Nunavut Justice
as well as the Department of Justice Canada Research and Statistics Division and Child Support
Team. The program of research consisted of data collection from five major sources:

e review of existing data;

¢ a household survey;

e community and stakeholder meetings;

e a service inventory conducted in most communities; and

¢ interim feedback from Maligarnit Qimirrujiit.

! Legal Services Act (Nunavut), R.S.N.W.T. 1988, c. L-4, as amended for Nunavut.
A detailed discussion of the methodology underlying this research report, including recommended approaches for
future empirical studies, is set out in Appendix One.



131 Reviewd Exigting Data

In order to assess data needs, we briefly reviewed a wide range of existing social statistics for
Nunavut. The purpose of the review was threefold. First, when possible, we wanted to avoid
duplicating existing research in the design of our survey. Second, we wanted to be able to assess
aspects of our research by comparing our data with other data from the rest of Canada. Finally,
we wanted to contextualize family law issues in Nunavut within a broader context of social
issues that affect Nunavummiut (those for whom Nunavut is home). Population trends, housing
availability, the presence of violent crime, and employment all have a serious impact on the
resources that individuals can draw on in the context of family breakdown, and are necessary
considerations if family law issues are to be addressed holistically.

132 Househd d Survey

The household survey was intended to provide quantitative and some qualitative information
about family relationships, and in particular the impact on families of break-ups and related
stresses. Local interviewers conducted in-depth surveys in 342 households in five Nunavut
communities. The communities were selected from each of Nunavut’s regions, and represent
different sizes of community in the territory. The survey instrument (attached as Appendix 2)
was based loosely on the 1995 General Social Survey, Cycle 10. The sample included 311 Inuit,
91 percent of the total sample, slightly above the proportion of Inuit in the overall population.
There were 193 female respondents and 149 male respondents. While not a completely
representative sample, this broad survey provides a useful snapshot on a range of key issues.

134 Servicelnventory

In order to grasp the extent of existing family-related services in Nunavut, we interviewed
municipal officials in seventeen Nunavut communities. We asked officials for their views on the
existence of family law problems in their communities and the services available. This
information helped contextualize responses in the household survey in terms of the community-
level resources available to address family problems. (The questionnaire is attached as
Appendix 3.)

133 Community Meetingsand | nterviews

As a part of the household survey, at least one, and usually two, Nunavut Justice policy staff
visited each of the five communities where the survey was carried out to hold community
meetings and conduct interviews and outreach activities. Outside the capital Iqaluit, there were
public meetings in each community to explain the survey and solicit information about
community and individual experiences within the existing family law system. Meetings were
advertised on the radio or local cable, and a number of community leaders were contacted in
advance with invitations to participate. Although attendance varied from community to
community, we met with a wide range of individuals, including service providers and members
of the general public, women and men, and people of differing age groups. (A partial list of
participants is attached as Appendix 5.)

In each community we conducted one-on-one interviews with interested individuals who had
particular experiences to share. Finally, we conducted a range of outreach activities in each
community, including high school and college visits, announcements in local churches, and radio



broadcasts. Depending on the context, we told people about the research, provided family law
information, and solicited comments and feedback.

135 Inei mFeedback fromthe Law Revi ew Commi sd oners

As noted, family law has been identified as a priority area to ensure that the law is accessible to
the Inuit majority and is consistent with 1Q, the Inuit way of doing things. The Government of
Nunavut established the Law Review Commission, a community-based group consisting of five
commissioners from three regions, in 1999, to consult with communities and provide a
comprehensive review of the territory’s statutory framework in order to ensure that the laws are
appropriate in their application to Inuit. In establishing the Commission, Premier Paul Okalik
stated that its role was to overcome barriers in the laws as they affect Inuit. The commissioners
have used a variety of strategies to look at the overall appropriateness of the law in a few key
areas. The Commission has issued its first report on the changing of names.” In the past year
and a half, family law has been a priority for the Commission. Among them, the commissioners
will cover every community in Nunavut. This report will help provide a statistical background
and analysis for their final report.

14 OVERMV EW OF THE REPORT

The main body of this report consists of four main sections:

e an overview of context for family law;

e areview of the results of the research programs with respect to substantive legal issues;
¢ areview of the research around the legal process; and

e conclusions.

In the first major section, several contextual factors that will inevitably affect the development of
family law and family law-related programs in the territory are discussed. Factors include the
territory’s geography, demographics and several major social indicators, and political changes in
the territory, including an emphasis on IQ and family life. The report also includes a brief
discussion of justice issues in the territory: institutions, including the circuit court and
community justice committees, and issues such as violence against women, which tends to
dominate discussions about the justice system in Nunavut. A discussion of the legal context for
the community-based research includes an overview of recent law reform in the territory and the
custody and access reform process nationally. As noted above, northern readers may choose to
skim this section, as most of it will be quite familiar.

3 Maligarnitt Qimrujiit, First Report to the Premier, (Iqaluit: Territorial Legislature, 2000). There has been a long

history involving the changing of names in Nunavut. In about 1960, the Government of Canada started a program of
assigning numbers to Inuit, a system of “E-numbers.” In the 1970s, trying to make up for that failed program, there
was a rapid name registration initiative “Project Surname.” Due to differing orthographies for Inuktitut, lack of
knowledge of family relationships, and other problems, the majority of names were misspelled. In some cases,
people’s last names were recorded as their first, and so forth. Undoing the project, however, has created an ongoing
problem. Misspelled names have long been source of friction between the government and people in the
community.



The overview of the research results is broken down into two main parts: a review of substantive
legal issues and a discussion of the research process.

In terms of the substantive issues, findings about the family unit include the size and largely
multigenerational character of Nunavut families. The report discusses the two major ways in
which people join families. First, it covers marriage and common-law unions (including the
prevalence of these unions), prior relationships of participants, age on marriage and marriage
expectations. Second, adoption (both customary adoption and conventional adoption) is
considered separately, given its prevalence and the distinct legal regimes in place. The report
goes on to consider relationship breakdown, looking again at its prevalence, the reasons for
separations, and the special issues concerning temporary separations. Economic issues (spousal
support and property) flowing from separation and divorce are discussed, with particular
emphasis on matrimonial home issues in the context of the housing shortage. The next major
section deals with issues affecting children. The first issue is family type: what are the dominant
family structures in the territory? Second, in cases when parents separate or divorce, there is a
review of the living arrangements of their children, the frequency and type of contact with non-
residential parents, and issues of financial support for those children.

Questions about process, services and legal information make up the fourth section of the report.
There are data regarding how people address issues affecting their children, and the prevalence
and absence of agreements or court orders. A review of existing services, and the use of those
services, provides insight into the real constraints on any reform model premised on the
development of specialized services. There was a clear preference for certain types of services.
Finally, a review of information about legal knowledge and legal information revealed
significant knowledge gaps, a perception that family law information was important, and
constructive approaches to public legal education.

The conclusions section attempts to integrate the findings from the research with the broader
social context. A number of conclusions and recommendations are drawn. Some of these are
aimed at the research: methodological considerations, areas for future research, and the
advisability of doing more research, for example. Other conclusions and recommendations are
directed toward possible areas for reform, including legislative change but particularly program
and service development, including possible risks or concerns related to possible reforms.



2 CONTEXT

One of the principal reasons for this research report is that Nunavut represents a distinctive case
in terms of the development of family law. It presents a unique political context, a vast
geography, and an Aboriginal majority with a strong and distinctive culture. Nevertheless, the
territory is situated within Canada and participates in many national institutions. Both local and
national contexts have a powerful impact on the development and application of family law in
Nunavut.

21 PROFI LEOF THE TERR TORY

211 Pditicd Qontext

The Territory of Nunavut—an Inuit homeland within the Canadian federation—is the product of
legislation® enacted pursuant to a Political Accord between the Tunngavik Federation of Nunavut
and the Canadian and territorial governments. The new territory was established as an integral
part of the formal resolution of outstanding Aboriginal claims of the Inuit in the Eastern Arctic
and was referenced in the Nunavut Land Claims Agreement.” The settlement of the land claim
in 1993 and the creation of the territory on April 1, 1999 was the result of an intense, long-
standing, broadly based Inuit struggle to achieve self-determination.’

The new Government of Nunavut is attempting to achieve a unique balance. On the one hand, it
is a public government; legislators are elected by and accountable to all citizens, and the
institutions of government (legislative, executive and judiciary) are similar to those in the rest of
Canada. The laws and regulations of Nunavut were “grandfathered” from the Northwest
Territories on April 1, 1999: rather than having an unmanageable clean slate, incremental
changes within the existing structure were anticipated. On the other hand, to reflect its unique
history and the population base, there is a commitment on the part of the government that Inuit
traditional knowledge or ways of doing things—known as Inuit Qaujimajatuqangit—will
underlie the development of all social policy and institutions in the territory.” This political
context will inform the development of family law policy and responses to the data set out in this
report.

212 Geography

Nunavut is a territory that stretches over almost two million square kilometers (1,994,000 square
kilometers). It makes up almost one fifth of Canada’s land mass. More than half of the territory
is above the Arctic Circle, experiencing a period of twenty-four hour darkness every winter and a

* Nunavut Act, S.C. 1993, ¢.28.

> Canada, Indian Affairs and Northern Development, Agreement Between the Inuit of the Nunavut Settlement Area
and Her Majesty the Queen in Right of Canada (Ottawa: Minister of Supplies and Services, 1993) (hereinafter the
Nunavut Land Claim Agreement).

% See, for example, Jens Dahl, Jack Hicks and Peter Jull (eds), Nunavut: Inuit regain control of their lands and
their lives, (Copenhagen: International Work Group for Indigenous Affairs, 2000). A definite classic is John
Merritt, Randy Ames, Terry Fenge, and Peter Jull, Nunavut: Political choices and manifest destiny (Ottawa:
Canadian Arctic Resources Committee, 1989).

7 See, for example, the Government of Nunavut’s first major cabinet policy statement, the Bathurst Mandate
Pinasuagqtavut, that which we ve set out to do (Iqaluit, 1999).



period of twenty-four hour day light every summer. The vast majority of the population lives in
28 small communities scattered throughout the territory in three main regions. From east to
west, the regions are Baffin Island, Kivalliq (also known as the Keewatin) and Kitikmeot.

The territory’s geography has a major impact on the development of social services. The
communities are extremely isolated, and can be reached only by air, boat or extremely arduous
overland travel. This remoteness decreases the availability of services, considerably raises the
cost of service delivery, and often makes it difficult for community members to feel as though
they have input into the nature and development of local services. In the justice context, this
alienation is sometimes typified by the fly-in circuit court.

Furthermore, small communities with close-knit social structures raise particular issues in legal
and family law. Several reports have pointed to the importance of geography with regard to
violence against women.® Victims of violence often report feeling that they have nowhere to go,
which adds tremendously to their vulnerability. It is well known that disputes within a
community tend to involve not just the immediate parties. Instead, extended families are often
involved and may take sides, a serious problem in a community where anonymity is impossible
and most of the necessities of life are obtained through personal relationships. Couples face
intense scrutiny and their problems are likely to be known throughout the community. Among
other effects, this social milieu can lead to significant pressure to remain in the relationship.
Where a couple does break up, frequently one or both of them will be forced to leave the
community and the support they might otherwise gain from their social network.

213 Popudaionand Soad Indcaors

Statistics Canada estimates that Nunavut’s total population in the year 2000 was 27,700. The
population of Nunavut is different from the rest of Canada in several ways. Perhaps most
significantly, the vast majority are Inuit, 83 percent in 1996 and increasing as a proportion of the

¥ See discussion at section 2.3.3, and John Clement and Amanda Parraig, “A Review of Reported Crime Statistics

in Nunavut Communities”, (Ottawa: Justice Canada Research and Statistics, 2000); and John Evans, Robert Hann,
and Joan Nuffield, “Crime and Corrections in the Northwest Territories” (unpublished, 1998), Family Violence in
Canada: A Statistical Profile 2000, Canadian Centre for Justice Statistics, Statscan Cat. No. 85-224, Report on Inuit
Women, in Canadian Panel on Violence Against Women, Changing the Landscape, Ending Violence, Achieving
Equality (Ottawa: Supply and Services, 1993); Mary Crnkovich, Lisa Addario, and Linda Archibald, “Research
Report: Inuit Women and the Nunavut Justice System” (Ottawa: Justice Canada Research and Statistics);
Pauktuttit, the Inuit Women’s Organization, has issued numerous reports identifying problems of this type, including
“Inuit Women and the Administration of Justice, Phase 1: Project Report, 1993”, “Phase 1, Progress Report #17,
and “Phase 2, Progress Reports #2.” See also Margo Nightingale, “Judicial Attitudes and Differential Treatment:
Native Women in Sexual Assault Cases” (1991) 23 Ottawa Law Review 71; Royal Commission on Aboriginal
Peoples, Report, Vol. 3 Chapter 2, (Ottawa: Supply and Services, 1996) Rosemary Kuptana, “No more secrets:
acknowledging the problem of child sexual abuse in Inuit communities: The first step towards healing”, (Ottawa:
unpublished paper for Pauktuttit , 1991); Michelle Ivanitz, “Traditional Family Law: Inuvialuit and Kitikmeot
Region” (Yellowknife: unpublished paper for Ministerial Working Group on Family Law Reform, 1991); and
Marie Uviliq, “Traditional Family Law: Baffin and Keewatin Regions” (Yellowknife: unpublished paper for
Ministerial Working Group on Family Law Reform, 1990).



population.” Inuit are one of the Aboriginal peoples of Canada, and most Inuit in Canada live
within Nunavut’s borders in the Canadian arctic.'’

The strength and persistence of Inuit culture is often measured by the widespread use of
indigenous languages, Inuktitut and Inuinaqtun. Inuktitut is the healthiest Aboriginal language in
Canada: according to the 1996 census, in Nunavut 17,660 people (71.6 percent) speak Inuktitut
as their mother tongue. Some 14,740 (59.8 percent) speak it as their home language and 19,595
(79.5 percent) of the population overall can speak Inuktitut. A significant portion of the
population is unilingual in Inuktitut: 3,640 people (14.8 percent) speak neither English nor
French.'' The widespread use of Inuktitut and Inuinaqtun, and the significant unilingual
population, has had a significant impact on the court system and the development of social
services in the territory.

Another distinctive feature of Nunavut’s population is the high proportion of youth. Nunavut
has one of the youngest and fastest-growing populations of any province or territory in Canada.
Almost half (48 percent) the population is under the age of 15, and 56 percent are 25 or younger.
The relative youth of the population has a clear impact on the territory: a greater percentage of
Nunavummiut are parents, households are larger and people become parents at a much younger
age. These trends are discussed in more detail below.

The social realities facing Inuit are similar to those of Aboriginal peoples across Canada, and
they are often very harsh. Poverty, low health status and housing shortages are all serious
problems.

Inuit face much greater unemployment than the rest of Canada and very much more than non-
Inuit in Nunavut. According to the Nunavut Labour Force Survey (1999), 28 percent of Inuit in
Nunavut were unemployed compared to 2.7 percent of non-Inuit. Unemployment among Inuit
men was slightly higher than unemployment among Inuit women (29.1 vs. 26.7 percent). In
several of Nunavut’s smaller communities, only 40 percent or less of the population was
employed at the time of the survey.'?

Serious health issues plague the Nunavut population and have a major effect on family
functioning. It is very difficult to spend time in Nunavut without seeing the tragic reality behind

? Nunavut Bureau of Statistics, http://www.stats.gov.nu.ca.

' There are significant groups of Inuit in Nunavik, in Northern Quebec and in Labrador. As well, the Inuvialuit are
a closely related ethnic group living in the Northwest Territories. Finally, a number of Inuit live in major urban
centres, particularly Ottawa and Edmonton.

' Statistics Canada, Census 1996. Reprinted from GNWT Statistics at http://www.stats.gov.nt.ca.

"2 In Arviat, the employment rate was 40.3 percent; in Clyde River and Gjoa Haven, the employment rate was

34.9 percent; Hall Beach 35.8 percent and Igloolik, 38.4 percent; Sanikiluaq 39.2 percent. Employment rate is
defined as persons over 16 years of age who did any paid work in the week prior to the survey or were absent from
their job or business because of vacation, illness, labour dispute or so forth. The survey notes conventional
definitions of unemployment tend to under-report the phenomenon in Nunavut, due to small community size and the
scarcity of known jobs, which mean many of those actively wanting a job have not participated in a job search over
the previous four weeks on the basis of an informed belief that there are no jobs available. Nunavut Bureau of
Statistics, 1999 Nunavut Labour Force Survey: Overall Results and Basic Tables (Iqaluit: Government of Nunavut,
1999.) Also available at http://www.stats.gov.nu.ca.



a suicide rate six times the national average.”> This staggering statistic is a clear indicator of
serious mental health issues in communities. While Inuit remain physically healthy in many
respects, too many people die from traumatic injuries14 and substance addictions are a
tremendous problem in most communities, leading to some of the strictest alcohol regulation in
Canada. Most northern communities are dry or have controlled access to alcohol. As a result,
the profile of alcohol use in the territory is strange: overall rates of alcohol consumption in
Nunavut are notably lower than the Canadian average, 57.8 vs. 78.4 percent.”” But, among those
who drink, heavy alcohol consumption (more than five drinks when alcohol consumed) is much
more common: 25.6 vs. 8.8 percent. Anecdotally, alcohol abuse is frequently cited as an
aggravating factor in domestic violence incidents and a major cause of child welfare intervention
in families.

There is widespread agreement that the lack of adequate and affordable housing is one of
Nunavut’s most pressing problems. The cost of housing in Nunavut is very high. Meanwhile,
low individual and household incomes make it difficult for people to meet their housing needs
without government support. Almost 60 percent of Nunavummiut live in public housing. Over
99 percent of tenants in public housing in the territory are Aboriginal, and over 96 percent of
Nunavut households in core need are Aboriginal.'® There are currently 3,579 public housing
units in the Nunavut Territory,'” but as of August 2000, the waiting list consisted of about
1,100'® families in Nunavut waiting for some form of housing assistance. Additionally, with
2,579" youth between the ages of 14 and18, it is anticipated that the potential demand for
housing will increase by about 260 homes per year over the next five years.

22 INUT QAUJI MAJATUQANG T(IQ ANDINU T FAM LI ES

In its first comprehensive policy statement, the Bathurst Mandate, the Government of Nunavut’s
cabinet set out the principle that “Inuit Qaujimajatuqangit will provide the context in which we
develop an open, responsive and accountable government.”® It is often argued that the failure of
many social programs arose out of a mismatch between imposed southern-designed programs
and the Inuit way of life.

13 Based on an 11-year period between 1986-96, the annual suicide rate in Nunavut is 77.4 per 100,000; among
Inuit, the rate is 79.3 per 100,000. In Canada as a whole the rate in 1992 was 13 per 100,000. Source: NWT Health
and Social Services Publications, Suicide in the Northwest Territories: A Descriptive Review at
http://hlthss.gov.nt.ca/publicat/suicide/summary/sec02.htm.

' Department of Health and Social Services, Northwest Territories Health Status Report 1999 (Yellowknife:
GNWT, 2000) reported that the rate of accidental death in the NWT in 1994-5 was twice the national average (p.34),
and noted the correlation between injury-related deaths and Potential Years of Life Lost. See
http://hlthss.gov.nt.ca/hstats/HEALTH.PDF.

15 All statistics on alcohol, drugs and solvents from the Bureau of Statistics, Government of the Northwest
Territories, Northwest Territories Drug and Alcohol Survey 1996 (Yellowknife: GNWT) or at
http://www.stats.gov.nt.ca/Statinfo/Health/alcdrug/Alcohol Drug.html.

'® Nunavut Housing Corporation occupancy statistics as cited in Nunavut Housing Corporation Business Plan,
2001.

7 Report of the Minister’s Task Force on Housing, Government of Nunavut, 2000.

'8 Local Housing Organization waiting lists, August, 2000 as cited in Nunavut Housing Corporation Business Plan,
2001.

11999 Nunavut Labour Force Survey, supra note 12.

2 Bathurst Mandate, supra note 7.
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Asserting the importance of 1Q does not deny the significance of diversity among Inuit, both
historically and today. There is considerable regional diversity; age, sex, religion, social position
and language all considerably affect an individual’s experience of, and participation in, Inuit
culture. It is frequently observed that every community is different, and each has its own history,
issues, goals and resources. Failure to take into account this diversity has been another major
problem in the development of social programs. This problem has been exacerbated by a social
science perspective—particularly marked in legal studies—that has characterized Inuit social
structure as “simple” or even “anarchic” because it did not mirror Western-type institutions of
government.”’ Those same social scientists looking at Inuit life had a tendency to overlook the
central role of family dynamics in maintaining order and well-being. Externally imposed policy
planning tended to reproduce the assumptions of the social scientists over community input.

Risking a generalization, however, it can be argued that the family has been one of the most
important pillars of Inuit life. Until the mid-20th century, Inuit lived on the land in extended
family groups. One or two families would travel, gather and hunt together throughout the year.
In the summer a few families might gather together. The nomadic history of Inuit, and in
particular the significance of family in that history, is reflected in community life today. In all
but the largest communities, the whole population will be made up of a handful of families, and
there is often strong solidarity among members of a single family. /la-, the root of the term for
extended family, ilagiit, means “part of,” or “on my side, not an enemy.”22 Where there is a
strong disagreement, social pressure can affect access to services and opportunities and overall
respect in the community. A person may find themselves avoiding the local Co-op (store) or a
particular adult education program in order to avoid meeting their spouse’s family members;
family members of someone “acting inappropriately” may feel at risk of reprisals if they work
for a relative of a person perceived to have been wronged.

The community of Chesterfield Inlet is a clear example of the overlap between family and
community. One element of our research for this report was a community meeting in each place
we carried out our survey. During the meeting in Chesterfield Inlet it quickly became evident
that the entire community was, in fact, one family. Everyone was descended from or married to
a descendant of one couple. There were five generations of that family in the community. One
of the older community members declared towards the end of the meeting that the chance to talk
about family law was a chance to address problems in all kinds of relationships within the
community as a whole.

The view that family breakdowns are inextricably entwined with a range of other social issues
was a constant message in all of our interviews and meetings. This was often reflected in survey
responses as well. The overlap is also recognized in the Bathurst Mandate policy statement,
which envisions Nunavut in 2020 as a place where:

Self assured, caring communities respond to the needs of individuals and families; and
where the raising and teaching of children and the care of those in need, ‘/lagiinniq’

! For a particularly egregious example, see noted legal anthropologist E.A. Hoebel, “The Eskimo: Rudimentary
Law in a Primitive Anarchy” in The Law of Primitive Man: A Study in Primitive Legal Dynamics (New Y ork:
Atheaneum, 1979, c.1954).

* Marie Uviliq, “Traditional Family Law: Baffin and Keewatin Regions” (Yellowknife: unpublished paper for
Ministerial Working Group on Family Law Reform, 1990) at 6.
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(kinship) and ‘Inuuqatigiinniq’ (community kinship), is a collective community
process.

An approach to family law that attempts to address issues of support, custody or property in
isolation from the lives of the individuals, the unique Inuit extended family structure and the
larger community issues is likely to be inconsistent with Inuit Qaujimajatugangit and therefore
less effective.

Within families, Inuit have clear traditions around child-rearing, the roles and responsibilities of
family and extended family members, relationship difficulties and even violence.”* When
possible, these traditions are noted in this report in discussions of the results of our research. In
particular, we considered the active role of the extended family in child-rearing. The most
common expression of this is the tradition of custom adoption. There are also a number of less
formal arrangements for child care that are followed on a regular basis among family members.
Another important issue is the centrality of parents in decisions about marriage and marital
breakdown.

Overall, it is clear from the research, as well as the content and conclusions of this report, that
there is a need for further exploration of Inuit Qaujimajatugangit as related to family law. The
research suggests there is a need to systematically explore these issues with both elders and
interested community members.

23 THE JUSTI CE SYSTEMI N NUNAVUT

231 Unified Gourt, Greut Gourt and Famly Law

Nunavut represents a unique development in the Canadian justice system because it is the first
territory to adopt a unified or single-level trial court structure. As of April 1, 1999, the powers,
duties and functions formerly exercised by the NWT courts, judges and justices of the peace are
vested in the Nunavut Court of Justice.” As noted above, the Nunavut Court of Justice operates
on a fly-in basis as a circuit court. Except for Iqaluit, the only access to adjudication is a visit to
each community every three to six months by a circuit court, which includes a justice from the
Nunavut Court of Justice, lawyers, interpreters and other court officials. There are numerous

# Bathurst Mandate, supra note 7.

 There is extensive literature on this subject. Jean Briggs, Never in Anger: Portrait of an Eskimo Family
(Cambridge: Harvard University Press, 1970) is probably the best known. See also a recent work of oral history:
Nagqi Ekho and Uqsuralik Ottokie, Interviewing Inuit Elders: Childrearing Practices, Jean Briggs, editor (Iqaluit:
Nunavut Arctic College, 2001), which records memories of child-rearing traditions. Other ethnographies include
Minnie Aodla Freeman, Life Among the Qallunaat (Edmonton: Hurtig, 1978) and Charles Hughes, Eskimo Boyhood
(Lexington: University Press of Kentucky, 1974).

3 See the Nunavut Act, supra; An Act to amend the Nunavut Act with respect to the Nunavut Court of Justice and to
amend other Acts in consequence, S.C. 1999, c. 3, amending S.C. 1993, c. 28.; Nunavut Judicial System
Implementation Act, SN.W.T. 1998, c¢.34 as enacted for Nunavut, pursuant to the Nunavut Act.
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narrative accounts of the circuit court’s activities, particularly from its early days,*® that draw
dramatic attention to the alien nature of the process at the community level.

For family matters, there have been additional systemic problems with the court system. These
problems have been documented in numerous sources, including The Justice House: Report of
the Special Advisor on Gender Equality,”” Report of the Family Law Working Group for NWT,**
and Options for Court Structures in Nunavut.” Without exception, these reports have been
critical of the lack of access to justice in the family law area under the existing court structures.

The shortcomings of the justice system have various sources, many of them beyond the control
of any individual. Perhaps the single most important factor accounting for the lack of access to
family justice is the extent to which criminal law has been the major justice priority in
Nunavut.*® This prioritization clearly reflects both the reality of extensive reporting of crime in
the territory and acute community concern about both crime and the justice system’s response to
it. However, this focus on criminal justice results in a number of problems that adversely impact
the family law system.

There is an acute shortage of family lawyers. At this time, there is one full-time family lawyer
employed by Legal Services Board. It is hoped that two more positions for family lawyers will
be filled. No private lawyer in Nunavut is doing a significant amount of family law work. Aside
from these two staff lawyers, Nunavummiut are forced to rely on legal representation from the
NWT or, occasionally, from a province. Those services would be prohibitively expensive for
individuals for any contested matter requiring a trial in Nunavut. In terms of community-level
resources, courtworkers (working in many but not all Nunavut communities) have not yet been
trained in family law. Justices of the Peace do not handle family law matters.

The circuit court structure has aggravated the difficulties in providing family justice services.
Family matters have consistently been left as the last items on crowded dockets, addressed only
when and if the criminal docket has been completed. Lawyers on circuit are extremely busy,
especially while in the community, as they often meet their clients for the first time the same day
they are to represent them. Few, if any, of the lawyers travelling with the court practice family
law, which means that people with family law disputes are unable to get legal advice in their
communities. Support enforcement activities, when they occurred in the past, were handled by
the Crown prosecutors.

We learned in our community visits that very few people in Nunavut’s communities see the
visiting court as a place to address family law issues. This perception is clearly reflected in

2 See W. G. Morrow, Northern Justice: The Memoirs of Mr. Justice William J. Morrow, W.H. Morrow, ed.
(Toronto: Osgoode Society, 1995) and Jack Sissons, Judge of the Far North: The Memoirs of Jack Sissons
(Toronto: McLelland & Stewart, 1968).

27 Katherine Peterson, The Justice House: Report of the Special Advisor on Gender Equality (Y ellowknife:
GNWT, 1992).

* Ministerial Working Group on Family Law Reform, Family Law Review Report (Yellowknife: GNWT, 1992).
¥ Department of Justice Canada, “Options for Court Structures for Nunavut: A Discussion Paper” (Ottawa: 1997).
3% A recent bibliography compiled by the Department of Justice Canada Research and Statistics Division provides
an overview of the literature: Naomi Giff, “Nunavut Justice Issues: An Annotated Bibliography” (Ottawa:
Department of Justice Canada) 2000.
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practice. In 1992, according to Katherine Peterson, Special Advisor on Gender Equality in the
NWT, outside Iqaluit only 10 women in the Eastern Arctic had a child support order registered
with the Northwest Territories Maintenance Enforcement Program (MEP).*" In the last nine
years, there has been a considerable improvement and about 81 recipients overall, 65 of them
outside of Iqaluit, currently have orders with Nunavut’s program.’> However, as our research
will show, this still represents far fewer than 10 percent of those who might be entitled to receive
support.

The unified court structure has the potential to considerably simplify family law matters.
Custody, access, support, property and child welfare matters will all be heard in the same court.
In cases of domestic violence, the same court will also be responsible for trying criminal
prosecutions of offenders, making it harder to overlook violence when there have been criminal
charges. Young offenders will also be tried in this court when diversion programs are
unavailable or inappropriate. This combined jurisdiction may be advantageous if it simplifies
questions of jurisdiction and focusses attention on issues of power and safety in family law cases
that overlap with the criminal justice system. However, it is important to develop rules of court
and support structures for litigants so they are able to maintain the accessibility of the inferior
court in what is now a more complex superior court. Above all, there is a real risk that family
law will continue to experience a low priority relative to the overwhelming demands of the
criminal justice system. Finally, it should be noted that this unified court will not include the
social services that are sometimes associated with unified family courts in southern Canada.

232 Rsed Gmmunity Justice

Alongside the court structure, a key emphasis within the justice system in Nunavut is the
development of community justice initiatives.” Almost every community has a Community
Justice Committee (“CJC”), although there are considerable differences between communities in
terms of CJC resources, histories and aspirations. CJCs are mandated to work toward
reconciliation and healing when a crime has been committed (and in some communities, when
individuals or couples contact them of their own initiative). Their primary tool is counselling,
either one-on-one (often including an elder) or as a family group.

The CJC is made up of volunteers who meet regularly to work towards developing alternatives to
the existing court system. Most of the caseload is made up of offenders who are referred by the
Royal Canadian Mounted Police and, occasionally, the Crown attorneys. CJCs receive support
from Justice Nunavut and Justice Canada. They are in the process of negotiating diversion
protocols with the RCMP, the Crown and Nunavut Justice on a community-by-community basis.

31 Katherine Peterson, supra note 27.

32 Statistics from the Nunavut Maintenance Enforcement Office were provided by Charlene Johnson, Director of
Maintenance Enforcement, in an email report January 31, 2001.

33 There is relatively little recorded about community justice initiatives to date. Notable exceptions are: Scott
Clark, “Report on Community-Based Justice in Nunavut: Focus Group Consultations with Community Justice
Committees” (Iqaluit: Nunavut Justice, 2000) and Nunavut Social Development Council, “Towards Justice that
Brings Peace: Nunavut Social Development Council Justice Retreat and Conference” (Iqaluit: author, 2000).
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Other community-based justice initiatives include the recruitment and training of a larger number
of justices of the peace (89 in Nunavut in 1996),** strengthening the community constable
program (right now 22 community constables serve 15 Nunavut communities), and an array of
crime prevention activities. Currently, social workers supervise probation, although efforts are
being made to develop community supervision separate from social services in each community.

A crucial issue is how family law services can be developed that are harmonious with these
efforts and without overburdening overstretched resources. It may be that at some future date,
the potential role of justices of the peace or community justice committees in delivering some of
the services discussed below should be further explored. However, it cannot immediately be
assumed that CJCs or JPs will be the appropriate groups to handle this work.

233 Vidence FRanilies and the Pdice

Nunavut has a well-documented problem with violent crime, and there are numerous useful
reports about violence in general and violence against women in particular.”

It is clear that violence is not a new phenomenon in the North. Several traditional Inuit stories
deplore the plight of victims of violence. According to one story, the narwhal (a marine mammal
depicted now on Nunavut’s coat of arms) is actually a victim of violence who fled up a cliff to
avoid her abuser. When it appeared he would catch her, she twisted her hair into a long plait,
and lowered herself over the cliff into the sea. The famous horn of the narwhal is a remnant of
her twisted hair; the mottled white skin of the narwhal is said to be marked with her bruises.

In 1996, the Northwest Territories had the highest levels of violent crime in Canada; the
Canadian Centre for Justice Statistics reported an assault rate 560 percent above the national
average, and a sexual assault rate 730 percent of the national average.® Canadian statistics on
Aboriginal peoples also suggest that violence against Aboriginal women is far more prevalent
than against non-Aboriginals. Eight percent of non-Aboriginal women reported experiencing
spousal violence in the past 5 years compared to 25 percent of Aboriginal women.>’ The
statistical difference of spousal violence against non-Aboriginal and Aboriginal men is less
significant at 7 percent and 12 percent respectively.

Despite considerable anecdotal evidence of the prevalence of sexual assault in some Nunavut
communities,*® at least one report finds a clear history of “predominantly low levels of reporting,

3 Options for Court Structures in Nunavut, supra.

* Two recent reports look at these issues: John Clement and Amanda Parraig, “A Review of Reported Crime
Statistics in Nunavut Communities” (Ottawa: Department of Justice Canada Research and Statistics Division,
2000); and John Evans, Robert Hann and Joan Nuffield, “Crime and Corrections in the Northwest Territories”
(unpublished, 1998).

3¢ Canadian Centre for Justice Statistics, 1996 cited in Evans, Hann and Nuffield, supra note 35, at 3-4. These
statistics are based on offenses reported to the police and subject to initial verification by the police.

37 See generally Family Violence in Canada: A Statistical Profile 2000, Canadian Centre for Justice Statistics,
Statscan Cat. No. 85-224.

¥ Report on Inuit Women, in Canadian Panel on Violence Against Women, Changing the Landscape, Ending
Violence, Achieving Equality (Ottawa: Supply and Services, 1993).
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founding and clearance rates for sexual assaults.”™’ Not only are relatively few charges laid, but
relatively few of those charges are resolved by clearance, conviction or other processes. Perhaps
because of this, and in spite of a very high overall conviction rate in the territories,"” there is a
strong perception, especially among women’s advocacy groups, that sexual assault and violence
against women are not taken seriously in the territorial justice system.*' The most widely based
crime statistics at this time do not reflect whether assaults are part of a domestic incident, nor do
they cite characteristics of victims, including their gender. However, it is clear that the largest
number of charges are laid against adult men, and anecdotal reports suggest that there are a large
number of cases of domestic violence in Nunavut.

It is also notable that smaller communities, such as Chesterfield Inlet, Whale Cove, Grise Fjord,
Hall Beach, Repulse Bay and Umingmaktok have significantly lower levels of reported crime.
There are a number of explanations for this pattern. Informal social control may be tighter in
those communities, there may also be lower levels of reporting, in part because in several of
those communities there is no resident RCMP officer.

Issues of violence underlie much of the debate about family law in the territory, and will be
discussed in the several sections of the research report as well.

234 Child Wdfareand Satelnvd verrent wth Parenting

Family law governing separation and divorce also operates in the shadow of child welfare law.
While this is the case across Canada, in the North the overlap is particularly active. The rate of
child apprehensions is very high. When Nunavut was a part of the NWT, the rate of children in
care was the highest of anywhere in Canada. In 1997, approximately 2.2 percent of all children
under 18 were in the care of the Department of Health and Social Services in the NWT, some
573 children.* To the extent that people see family law as a phenomenon distinct from criminal
law, it is often associated with the process of removing children from the family home.

There are numerous explanations for the high rates of children in care. The experience of Inuit
parents is part of a larger pattern of Aboriginal children being removed from their families and
communities. As many sources have pointed out, the widespread past removal of children has
serious intergenerational effects, as many adults have limited or bad experience with being

3% Clement and Parraig, supra note 35 at p. 5. Reports are considered to have been founded when, after
investigation, it is determined there is evidence to support the initial report. Clearance rates refer to reports where a
criminal charge is laid or alternative disposition takes place.

%" Evans, Hann and Nuffield, supra note 35 at p. 7-8, show that the conviction rate in the Northwest Territories is
almost 50 percent higher than the Canadian average.

1" See Mary Crnkovich, Lisa Addario and Linda Archibald, “Research Report: Inuit Women and the Nunavut
Justice System” (Ottawa: Department of Justice Canada Research and Statistics Division) for a review of this
literature. Pauktuttit, the Inuit Women’s Organization, has issued numerous reports identifying problems of this
type, including “Inuit Women and the Administration of Justice, Phase 1: Project Report, 1993”, “Phase 1, Progress
Report 17, and “Phase 2, Progress Reports 2.” See also Margo Nightingale, “Judicial Attitudes and Differential
Treatment: Native Women in Sexual Assault Cases” (1991) 23 Ottawa Law Review 71.

42 See Human Resources Development Canada, FPT Committee on Child and Family Services Information,
Statistical Report 1994-1997, located at http://www.hrdc-drhc.gc.ca/socpol/cfs/statreports/94-95x96-97/report/pdf.
See Table A and figures, p. 96.
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parented, making their own parenthood a challenge.”> Furthermore, although residential schools
were not as pervasive in the Eastern Arctic as in the rest of Canada, and people had different
experiences there, a significant number of residential school survivors make a connection
between their experience of being removed from the family in order to study and their lack of
confidence in their own parenting skills and a loss of skills. These factors may have a serious
effect on parents’ ability to assert that their care is in the best interests of the child.

235 Famly Law Reform The Territorid and Nationd Rdure

Legal jurisdiction over family law in Nunavut is divided between the federal and territorial
governments. The federal government has jurisdiction over marriage and divorce under s.91
(26) of the Constitution; the territorial government also has broad family law power under the
Nunavut Act, consistent with provincial powers over family law. The territorial government
regulates custody, access, support and property division except in the context of a divorce action.
The territorial government also regulates child welfare, adoption and guardianship. Over the
past several years, both levels of government have been proceeding with a reform process.

2341The Territorid P ocess

After an extensive period of review, spearheaded by the Ministerial Working Group on Family
Law Reform,* the Government of the Northwest Territories rewrote its family law in a sweeping
series of enactments. In 1994, the first piece of legislation, the Aboriginal Custom Adoption
Act® was passed, which creates a system of community based custom adoption commissioners
who formalize adoptions carried out in accordance with customary law (see discussion of
adoptions, below). The next major wave of legislation came into force in 1998, with the
enactment of the Children’s Law Act, the Family Law Act,"” the Child and Family Services
Act™ and the Adoption Act,”® which governs private adoptions in the court. Only one piece of
family law legislation was largely unaffected by these changes, the Maintenance Orders
Enforcement Act,”® which provides authority for the Director of the Maintenance Enforcement to
enforce support orders and agreements.

The Children’s Law Act addresses most major legal issues relating to children in “private” family
law. It provides for children’s equal rights regardless of parentage or any question of legitimacy.
It deals with proof of paternity, when contested. It provides for guardianship of children and

their property. The statute governs child support, establishes an obligation for parents to support
their children, and mandates application of the Federal Child Support Guidelines by the court. It

# See e.g. Royal Commission on Aboriginal Peoples, Report, Vol. 3, Chapter 2 (Ottawa: Supply and Services,
1996).

* See Ministerial Working Group on Family Law Reform, supra note 22. See also Rosemary Kuptana, “No more
secrets: acknowledging the problem of child sexual abuse in Inuit communities, the first step towards healing”
(Ottawa: unpublished paper for Pauktuttit , 1991); Michelle Ivanitz, “Traditional Family Law: Inuvialuit and
Kitikmeot Region” (Yellowknife: unpublished paper for Ministerial Working Group on Family Law Reform, 1991).
¥ Aboriginal Custom Adoption Act (Nunavut) SN.W.T. 1994, ¢.26 as amended, as amended for Nunavut.

4 Children’s Law Act (Nunavut) SN.W.T. 1997, c. 14, as amended for Nunavut.

47 Family Law Act (Nunavut) SN.W.T. 1997, c. 18, as amended for Nunavut.

Children and Family Services Act (Nunavut) SN.W.T. c.13, as amended, as amended for Nunavut.

¥ Adoption Act (Nunavut), SN.W.T 1998, ¢.9 as amended for Nunavut.

Maintenance Orders Enforcement Act (Nunavut), R.S.N.W.T. ¢.M-2 as amended, as amended for Nunavut.
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permits “parental agreements” as well as other types of domestic contracts, which can be
overridden by the court in the best interests of the child.

The Children’s Law Act also governs custody of and access to children. Both parents are
presumed to have an equal entitlement to custody unless there is some intervening event. A
person entitled to custody has “all the rights and responsibilities of a parent,” including the
authority to act for and on behalf of a child. If more than one person has custody, either can
exercise the rights and accept the responsibilities of a parent. The legislation provides that the
entitlement to exercise custody and the incidents of custody are “suspended”, subject to court
order or agreement, if the parents live separate and apart. This suspension takes place upon the
consent or the acquiescence of the non-resident parent. The entitlement to access is not
suspended in this situation. Access includes visitation and information about the child’s health,
education and welfare.

Any person can apply for custody, but non-parents require leave of the court. When there is an
application for custody or access, any determination shall be made “in accordance with the best
interests of the child, with recognition that differing cultural values and practices must be
respected in that determination.”' There is an extensive list of considerations that must be taken
into account in considering the needs and circumstances of the child. The court is also required
to consider “any evidence” of violence by a person claiming custody or access, when that
violence is against a spouse, former spouse, child or household or family member, and to
consider the effects or possible effects of that conduct on the child. The court is prohibited from
considering parents’ economic circumstances, and the requirement that evidence about past
conduct be relevant to the ability to parent is explicit. The court has the power to make an order
concerning custody, access, or any incident thereof.

There are a range of other provisions concerning custody and access, including the court’s power
to order supervised access, the power to appoint a custody or access “assessor”, and access
enforcement provisions for both custodial and access parents. There are also limits on the power
of the court in cases of inter-jurisdictional custody disputes, and provisions for the registration of
orders.

The Family Law Act provides for enforceable domestic contracts and for other consequences of
relationship breakdown, subject to the best interests of the child. This Act represents a
considerable change from its predecessor legislation. It provides for identical rights for
separating couples, regardless of whether they were married or in a common-law relationship
prior to separation. Common-law relationships are defined in terms of two years of cohabitation,
or cohabitation of some permanence with a child. It provides for spousal support on a basis of
equitable sharing of the advantages and disadvantages of the spousal relationship, recognition of
both spouses’ contribution to the relationship, and recognition of the impact of custody of the
children on a spouse’s earning capacity and career development. It provides a broad definition
of family property, and provision for equalization of net family property between the spouses.
Family home provisions address ownership and possession issues. The statute also provides for
court-ordered mediation and restraining orders.

U Children’s Law Act, supra note 47, s.17.
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An application for divorce automatically stays any proceeding commenced under the Children’s
Law Act or the Family Law Act. Parties can apply to the court to continue a proceeding
separately from the divorce proceeding.

2342The Nationd Context

Nationally, since the enactment and implementation of the Federal Child Support Guidelines,
public concern has turned increasingly to the question of justice system responses to custody and
access disputes between separating parents. This problem has received serious study in many
jurisdictions. In December 1997, the Government of Canada established the Special Joint
Committee on Child Custody and Access. That committee conducted research and public
consultations to analyze custody and access issues, and to look for better ways to promote
positive outcomes for children. The public consultations, and the subsequent report, For the
Sake of the Children,”* galvanized significant consensus about the need for change at the same
time as it revealed widely divergent views on what changes are necessary. The Government of
Canada has committed itself to some reform of the Divorce Act.”

Throughout the system there is widespread recognition that children do not see family break-up
in terms of legal regimes, but as a complicated experience of turmoil, uncertainty and instability.
Legal reforms without measures responding directly to their social and emotional needs will
clearly be inadequate. Effective measures to support divorcing families and ensure that
children’s interests are protected require community support and collaboration among a variety
of disciplines. It also requires cooperation between governments, in light of the divided
jurisdiction over family law.

In response to this mounting public debate, a decision was taken to undertake a federal-
provincial-territorial (FPT) project to conduct multidisciplinary research and consultation to:

¢ identify custody and access issues that arise before, during and after family disputes;
e identify options for reforms to legislation and services;

e promote the development of integrated, multi-sectoral services to respond to the range of
children’s needs; and

e develop a strategy to implement these reforms and services.

The existing FPT Family Law Committee, a long-standing policy body, was assigned
responsibility for the project. The Committee, made up of family law policy advisors from the
federal government and each province and territory, developed a statement of principles and
objectives on custody and access reform.”* The primary objective of the project is to support

2 Special Joint Committee on Child Custody and Access, For the Sake of the Children: Report of the Special Joint
Committee on Child Custody and Access (Ottawa: Parliament of Canada, 1998).

> Government of Canada, “Strategy for Reform: Government of Canada’s Response to the Report of the Special
Joint Committee on Child Custody and Access.” Ottawa: Department of Justice, 1999.

> For the full text of the Principles and Objectives on Custody and Access Reform, see page 4 of the federal-
provincial-territorial consultation document, Putting Children’s Interests First: Custody, Access and Child Support
in Canada, available at http://canada.justice.gc.ca/en/cons/ConsultationDocument.pdf.

-19-



custody and access arrangements that promote the best interests of children. In light of that
objective, reforms should:

e reduce parental and extended family conflict and litigation;
¢ support positive relationships between children, their parents, and the extended family;
e when required, protect children from the negative consequences of high conflict and violence.

This report forms part of the background for this joint process. As noted above, with the creation
of the new Nunavut territorial government, it was determined that a key priority for family law
(along with establishment of a new Maintenance Enforcement Office) was to conduct research,
in the form of a needs assessment, concerning family law information and services in the
territory. This research also provided an early opportunity to assess recent territorial legislation
already in force.

It was the view of the Nunavut Department of Justice that it would be premature to address the
issue of custody and access in isolation from other family law issues. At this point, there is
relatively little community-level discussion about family law, and an overly technical
investigation of custody and access alone would likely have created frustration among those who
wish to participate in the development of family law in the territory. As there has been relatively
little research of this type in the territories, the Nunavut Department of Justice was eager to use
this opportunity to gather information about the full spectrum of family law issues in an effort to
refine its own priorities. The Department of Justice Canada supported this approach.

This research should contribute to the FPT process as the only paper focussing on potentially
unique family justice needs in the territories. In particular, our reported research will assist in the
development of planned custody and access consultations taking place in Nunavut during 2001.
In Nunavut, community-level consultation is being carried out by the Law Review Commission,
Maligarnit Qimirrujiit (MQ). Over the spring, the five commissioners will be visiting at least
half of Nunavut’s communities to conduct consultations on custody and access as well as broader
family law issues. In addition, custody and access consultations will be carried out with an
expanded Nunavut Family Law Working Group, which includes the two Nunavut lawyers
practicing in the field, representatives of the judiciary, the Director of Adoptions, the Director of
Child Welfare, the Maintenance Enforcement Director with Iqaluit Social Services, and
representation from Nunavut Social Development Council and a number of social workers. The
MQ Commissioners will also participate in these centralized consultations.

24 SUMMARY OF THE CONTEXT

There are a number of crucial contextual questions that shape family life and, in turn, family law
in Nunavut. Perhaps most important is: what is the relationship between Inuit
Qaujimajatuqangit and the family patterns that are reflected in the research results? Similarly, to
what extent do existing legal principles and services appear to be consistent with 1Q?

These fundamental questions may be broken down in terms of the areas covered in this section.
First, the physical context dominates life—and service delivery issues—in Nunavut. The
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distribution of the population into small, isolated and close-knit communities is a fundamental
social fact underlying both the ways of individual and family life and public sector activity. In
seeking to answer questions about why certain patterns exist and how to address social needs, it
is essential to keep the community context in mind.

Other aspects of social context that require close attention are the serious social issues that
confront Nunavummiut. The growing population and high proportion of youth will have a major
impact on family formation. A number of serious social problems may contribute to and
complicate family breakdown. Unemployment, lack of housing, generalized poverty and serious
health issues, including depression, suicide and addictions, are widely identified as problems
facing Nunavummiut, but their direct and indirect effects on family life and family law have not
been adequately examined. One social problem is clearly linked to family law: the prevalence
of violence against women. To date, however, the primary response to this problem has been
criminalization. It is a serious challenge for family law to develop civil law responses to
violence that will focus on moving forward, in a constructive way, from the harm of abusive
relationships.

The existing court system, particularly the circuit court, is often criticized for failure to meet
family law needs. However, recent changes, including a unified court structure and strengthened
community justice institutions such as Justices of the Peace and Community Justice Committees,
may create some room to improve the accessibility of the system. There have also been
significant changes to family law legislation, including simplified recognition of custom
adoption, vastly expanded rights for common-law partners, a better defined role for domestic
contracts and significant clarification of custody and access law and factors relevant to the “best
interests of the child”. In light of potential reform in federal legislation governing divorce, and
the joint consultation process, it is important to consider what, if anything, is the potential impact
of the evolving legislative framework; whether changes have or should have an impact on
services at the territorial and community levels; and the extent of common knowledge about the
court system.
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3 RESEARCH RESULTS MAI NI SSUES

In order to develop strengthened legislative or service options for the territory, there is a need for
basic information about current family life: what is a typical family in Nunavut? Especially
significant issues were the composition and size of Nunavut families. The study also addressed
marriages and common-law relationships, both their prevalence and people’s experience entering
such relationships. The second major mode of family formation, adoption, must also be studied,
and in particular, custom adoption. Finally, the research reviews a number of issues relating to
separation and divorce, including economic issues and facts about the households of children,
both after separation and in “intact” families.

The major source for this section is the household survey. When appropriate, problems with the
data and any limits on findings are noted in the text or notes. All percentages are expressed in
whole numbers, which may occasionally result in figures that do not add up to 100 percent. One
frequent problem was cases in which respondents who should have answered questions did not
answer them. In our tables, those responses are reported as “missing data” to allow the reader to
draw their own conclusion about the significance of non-response. Apart from the survey
results, findings from other research and anecdotes are incorporated to illustrate or explain
certain findings.

31 THE FAMLY UN TIN NUNAVUT

The basic structure of the family unit in Nunavut reflects Inuit cultural norms. The family
structure is extended, flexible and more dynamic in its composition than in the rest of Canada.
Household structure can be contrasted with the “norm” of families in Canada, which is that the
dominant household form is a group of one or more parents and their birth children. The results
of our survey show a much more varied household composition in Nunavut, including a wide
number of family members with different relationships with children and non-birth parents,
parents and their adult children, and siblings all living in the same household far more
frequently.

Census data reveal that the average household size in Nunavut is slightly greater than in Canada
as a whole. In our survey, we found that although most people live in households of between
three and five persons, almost one third of respondents lived in households with more than six
people (see Table 1). Relatively few households include only a single person or couple (of
course, two-person households may or may not be made up of couples). These two household
types combined constitute only about 15 percent of Nunavut households.

What is more remarkable is the varied composition of households in Nunavut. Current
households reflect the extended family structure that is constantly referred to in oral histories and
anthropological studies.” The results from the household survey suggest that a very large
number of households include individuals other than parents and their biological children. A
significant percentage of households include grandparents, adopted children and the respondents
adult siblings. Indeed, Inuktitut terminology differentiates between gatangutigiit, or “immediate

2

> See e.g. Jean Briggs, Inuit Morality Play: The Emotional Education of a Three-Year-Old. (St. John’s: Institute
of Social and Economic Research, and New Haven: Yale University Press, 1998).
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families,” which include the mother, father, son, daughter, grandparents, grandchildren and
great-grandchildren, and ilagiit or “extended families,” including uncles, aunts, cousins,
nephews, nieces, grandparents, great uncles, great aunts and, again, grandchildren.

Tabel D stribution d Nunavut Househol ds by Number o Reople

Number of people Number of Percent of
per household households total households
) (%)

1 19 6

2 32 10

3 53 17

4 59 19

5 52 16

6 40 13

7 39 12

8 7 2

9 or more 16 5

No answer 25 7
Total 342 100

Table 2 provides an overview of the range of relationships within Nunavut households. Several
issues stand out. First, adoption is very common and far above the Canadian norm. A full

15 percent of respondents reported that their households include at least one adopted child (a
fuller discussion of adoptions will follow).

Tabe2 D stribution o Nunavut Househol d Menbers by Rd aionshipto

Respondent s
Respondent* and at least Gender of respondent Total
Female Male

1 husband or wife 68 50 118
of respondent 35% 34% 35%
1 common-law partner 51 36 87
of respondent 26% 24% 25%
1 birth-child 140 77 217
of respondent 73% 52% 64%
1 adopted child 30 22 52
of respondent 16% 15% 15%
1 stepchild 6 14 20
of respondent 3% 9% 5%
1 child of guardian 3 3 6
respondent 2% 2% 2%

%6 Marie Uviliq, supra note 22, at 12.
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Tabe2 D stribution o Nunavut Househol d Menbers by Rd aionshipto
Respondent s (cont’ d)

Respondent* and at least: Gender of respondent Total
Female Male
1 birth father or mother 15 20 35
of respondent 8% 13% 10%
1 adopted father or mother 1 1
of respondent 1% 0%
1 stepparent 2 5 7
of respondent 1% 3% 2%
1 birth-sibling 21 23 44
of respondent 11% 15% 13%
1 stepsibling 6 6 12
of respondent 3% 4% 4%
1 half-sibling
of respondent
1 adopted sibling 2 1 3
of respondent 1% 1% 1%
1 grandchild 18 13 31
of respondent 9% 9% 9%
1 grandparent 1 2 3
of respondent 1% 1% 1%
1 son/daughter-in-law 6 10 16
of respondent 3% 7% 5%
1 parent-in-law 1 1
of respondent 5% 3%
1 sibling-in-law 5 4 9
of respondent 3% 3% 3%
1 nephew/niece-in-law 7 6 13
of respondent 4% 4% 4%
1 uncle or aunt 2 1 3
of respondent 1% 1% 1%
1 cousin 1 2 3
of respondent 1% 1% 1%
1 same-sex partner
of respondent
1 other relative of respondent 1 1
1% 1%
1 non-relative 7 4 11
of respondent 4% 3% 3%
Total respondents 193 149 342
100% 100% 100%

*  The characteristics of each respondent differ. One respondent may be a dependent 16-year-old, another a resident
grandparent. However, this table shows the wide variety of household composition in Nunavut.

Second, there are a large number of households in which respondents reported living with either
a parent or a sibling. This is notable, since all the respondents in this survey are older than

15 years of age. Thirteen percent of households include a parent, stepparent or adopted parent or
parent-in-law of a respondent. Just under one fifth of respondents reported the presence of a
sibling or stepsibling. Almost 10 percent of respondents were living with a grandchild
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(9 percent) and just over 10 percent of households included some other type of relative. Finally,
very few people (only 3 percent of respondents) reported living with a non-relative.

It is difficult to compare these results with Canadian averages because there are few reports on
the prevalence of extended families. It is clear that the composition of families in Nunavut is
quite different from the typical family in southern Canada. Figures for Canada show that slightly
more than half of families fall into the parent/spouse/child type.”” By contrast, almost a third of
Nunavut respondents reported living with relatives in addition to, or instead of, a spouse or
children.

Tabe3 D stri bution o Respondents by Househd d Conposition

Respondent lives with... Gender Total
Female Male
Spouse only 7 7
4% 2%
Spouse and own children only 95 65 160
(Classic Nuclear Family) 49% 44% 47%
Spouse and own children 16 17 33
and other relatives 8% 11% 10%
Spouse and other relatives only 4 4
3% 1%
Own children only 22 5 27
(classic single parent) 11% 3% 8%
Own children and relatives 19 5 24
10% 3% 7%
Other relatives only 16 26 42
8% 17% 12%
With non-relatives only 2 3 5
1% 2% 2%
Alone or unknown 16 24 40
8% 16% 12%
Household Totals 193 149 342
100% 100% 100%

Note that percentages are rounded to the nearest whole number and may not add up to 100.

These results are even more marked when respondents were asked about the structure of the
household into which they were born (see Table 4). As is clear from the table, one generation
ago the extended family was even more a part of Nunavut households. This suggests a trend
towards increasingly nuclear family units in Nunavut over the lifetime of our respondents.
However, there is little evidence that the norm in Nunavut has changed so dramatically that there
should be any concern about the extended family form becoming significantly less prominent.

37 See, e.g., Vanier Institute of the Family, Profiling Canada’s Families II, (British Columbia: Vanier Institute,
2000) at 22-23 reports that 3,975,080 families made up of two parents and their child or children out of a total of
7,838,865 families. It is difficult to make comparisons with the Nunavut data because the table does not consider
the presence of extended family members.
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Table 4 D stri bution d Respondents Househd d Gomposition a B rth

At birth respondent lived with... Gender of respondent Total
Female Male
Both birth parents only, 37 30 67
no extended family 19% 20% 20%
Both adoptive parents only, 26 14 40
no extended family 14% 9% 12%
Birth mother only, 8 7 15
no father, no extended family 4% 5% 4%
Adoptive mother only, 1 |
no father, no extended family 1% 0%
Birth father only, 1 1 2
no mother, no extended family 1% 1% 1%
Mother and extended family, 3 3
no father 2% 1%
Father and extended family, 1 1
no mother 1% 0%
Both birth/adoptive parents 91 85 176
and extended family 47% 57% 52%
Mixed birth/adoptive/step parents, 3 4 7
no extended family 2% 3% 2%
Extended family only, 16 6 22
no mother/father/siblings 8% 4% 6%
Siblings only, 3 3
no parents/extended family 2% 1%
Other/no answer 4 1 5
2% 1% 2%
Totals 193 149 342
100% 100% 100%

Finally, it is important to note that Inuit recognize an additional layer of family type
relationships, which are developed through namesake relationships or tuql/luranig. Children,
when they are born, are always named after another person, usually one who has died recently.
Once named, they take on all of the relationships of their namesake. Accordingly, a small child
will be called “husband” by the widow of the namesake, and “father” by the children of the
namesake. These relationships, cemented by names, are widely recognized and observed
today.”® A name is thought to carry with it characteristics of the namesake as well. As well, two
people named after the same person will have a special relationship. The research was not
directed at questions of namesake relationships, nor their relationship to family law, but several
people commented on the importance of these issues from an IQ perspective. It would be
worthwhile to explore the implications and responsibilities that go with these namesake
relationships in order to better understand the complex dynamics of these extended family
memberships and their implications in cases of relationship difficulties.

% See Uviliq, supra note 22, at pp. 7-13.
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311 Multigenerationd Famlies and Careg ving

In our community meetings and in interviews, we were repeatedly told that extended family
members frequently have considerable caregiving responsibility for the children in their
households. We heard countless stories of grandparents who act as the primary caregiver for one
or more of their children’s children. In some cases, grandparents will adopt the child through
custom adoption. In other cases, grandparents will step in during a difficult period of their
children’s life to look out for the grandchildren. We also heard similar accounts of siblings
stepping in to look after children during a crisis. Of course, we also heard of involvement by
relatives that consisted of general assistance, such as helping out with after-school care, or
simply providing a friendly household where kids of all ages might stop in.

A clear factor contributing to the active role of extended families in raising children is the young
age at which many Nunavummiut are becoming parents. The statistics on youth pregnancy
suggest childbearing is happening much earlier in Nunavut than in the rest of Canada, including
in the other territories. A recent article in the Iqaluit Nunatsiag News stated there were as many
as 25 grandmothers who were only 30 years of age in the town of Arviat (population 1,676).>
Our research clearly demonstrated the youth of first-time parents in Nunavut. Seventeen percent
of respondents had their children when they were seventeen or younger; more than half of the
respondents were parents before they were 21 (see Figure 1).%

The role of extended family, especially grandparents, in raising children draws attention to a
number of issues. From a custody and access point of view, some of the people in our meetings
questioned the presumption that only parents automatically had a right to custody without a court
order. Participants in meetings were not aware of the provision in the legislation that permits
any person (including non-parents of the child) to apply for custody with leave.®’ They also
raised questions about social supports for grandparents. Several community members were
concerned about the strain, financial and otherwise, on those who were raising their relatives’
children. In cases where family members were not working in the wage economy, people were
unclear about their eligibility to receive public assistance for additional children living in their
homes.

%% Jane George, “Babies Having Babies: An Explosion of Infants Born to Teenage Mothers”, Nunatsiag News,
May 19, 2000. There are limited statistics for Nunavut on teenage pregnancy, and public health officials rely
considerably on anecdotal evidence. George reports that nurses in Arviat were estimating that 15 babies would be
born to the 65 girls under 19 in the community, almost 10 times the national average. She also reports an unnamed
former CEO of the Baffin Regional Health Board saying that the average age at which women in the Baffin region
give birth to their first child has tumbled over the years from 16 to 18 years of age to 14 to16 years. Statistics
Canada figures for the NWT in 1994 report a teen pregnancy rate of 67 out of 1000 for girls from 15-19, and 12.6
out of 1000 for girls under 15. The population estimate is based on Nunavut Statistics Community Population
Estimates at: http://www.stats.gov.nu.ca/Statinfo/Deomgraphics/nunest/popest Nunavut.pdf.

5 Figure 1 is based on a subtraction of the number of years ago the eldest child joined the family from the age of
the parent for 248 respondents. There were a number of inconsistencies in the recording of the data. Although
respondents answered the year that each child joined, to a maximum of nine children, only data for the first two
children were entered. It was noted that the first entry was the oldest child, and the graph is based on the date of
entry to the family of the eldest child, although it is possible that the date a child joined the household could have
been earlier than the date the eldest child joined (in stepparent or adoption situations).

' Children’s Law Act, supra note 46, s.20(2).
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Hgurel D stribution o Age a Whi ch Respondents Becane Hrst-ti ne Parents

401

301

207

Percent

101

17 and under over 20 to 23 over 26 to 29 over 40
over 17 to 20 over 23 to 26 over 29 to 40

Age of Respondent when First Child Joined

N=248 all respondents who were birth, adoptive or step parents.

From the perspective of issues typically of concern to family law, these findings suggest that
family breakdown will tend to affect a larger number of people than just the parents and children.
Further, it suggests a broader support structure when people separate. The circle of people who
have significant involvement in the raising of a child is large and, accordingly, so is the circle of
those who have a real interest in ensuring a continuing relationship with that child after family
breakdown. An important area for further qualitative research would be to consider the ways in
which extended families stay involved in the lives of children after separation, the types of
support they provide, and issues for both parents and other relatives in maintaining these
relationships.

The relative youth of parents has other implications as well. Young parents, as a group, are
characterized by greater poverty, greater probability of spending at least some time as a lone
parent, and disproportionately less access to justice than parents who wait until their late
twenties. In terms of family law strategies, it is clear that close cooperation with social services
to ensure that younger parents have access to support and education about their family law rights
will be required. There is a strong interest in working with others to help encourage young
people to wait longer before taking on parenthood.

32 CUSTOMADOPTI ON

One of the most dramatic differences between Nunavut and the rest of Canada is the prevalence
of custom adoption. In the introduction, we pointed out the unique statutory regime for the
recognition of custom adoption, the Aboriginal Custom Adoption Act, which was introduced into
law in 1996. Custom adoption represents the most common point of contact between families
and the legal system in Nunavut. Since 1996, it is estimated that nearly 2,000 custom adoptions
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have been formalized by the courts, almost all of them from in the Eastern Arctic.> By contrast,
during that same period, there were an average of five departmental adoptions a year (in which
the child is permanent ward of the government) and perhaps 35 private adoptions to non-Inuit.
As noted above, 22.5 percent of respondents in our survey reported having raised adopted
children. In fully half the cases (40 of 77) respondents had raised more than one child. Another
26 percent 62 of 237 reported having given a child up for adoption; fully one third of women
respondents reported that they had “adopted out” a baby (51 of 150). Twenty-three percent of
respondents reported they were adopted themselves. And of those, 93 percent (69) said they
were adopted through custom adoption and only 7 percent (5) reported use of a court process.

There has been only one case on the legal effect of an adoption under the Aboriginal Custom
Adoption Act, SK.K. v.J.S.°* In that case, a maternal grandmother who had adopted her
granddaughter sought to obtain child support from the girl’s birth father. Justice Schuler of the
Northwest Territories Supreme Court ruled at para 30:

The consequences of adoption will depend on Aboriginal customary law. Those
consequences may in fact be the same as the consequences provided under... the
Adoption Act or they may be different. They may also vary as between the communities
or regions of Nunavut.**

She further held that the court was required to apply Aboriginal customary law, and would
require expert evidence on the requirements of that law in order to make a determination about
child support.

It would appear that there are several substantive characteristics of custom adoption that are
notably different from court-ordered adoption under the Adoption Act.” First, custom adoptions
are almost invariably open adoptions, where everyone concerned, and often the whole
community, knows the different parental relationships involved. Most often, the birth parent will
continue to have a relationship with the child, and will even refer to the adopted child as their
son or daughter. The term giturngaqati has been used to mean “having the same child” and it is
used to refer to the relationship between birth and adopted children.

Second, most (but by no means all) custom adoptions occur between relatives; parents, siblings
and cousins all adopt on a regular basis. This was reflected in our data, where 70 percent of our
adopted respondents reported adoption by relatives (see Table 5 below).

62 Interview, Marie Irniq, Director of Adoptions and Child and Family Services, Nunavut Department of Health and
Social Services, January 19, 2001. She notes that about 10 percent of adoptions in the NWT were among Dene.

% [1999] N.W.T.J. No. 94. There is significant case law recognizing Aboriginal custom adoption in the Northwest
Territories. Judge Sissons, in Re: Katie Adoption Petition (1961) 38 W.W.R. 100 (N.W.T.T.C.) was the first to
recognize that custom adoption was part of the law of the NWT. The NWT Court of Appeal reached the same
conclusion in Re: Wah-Shee (1975), 57 D.L.R. (3d) 743. Two later decisions of the NWT Supreme Court clarified
that the court’s role in custom adoptions was “merely declaratory”: Re: Tagornak Adoption Petition, [1984]
IC.N.L.R. 185; C.(4.) v. G.(V.) [1992] N.W.T.R. 236.

% Aboriginal Custom Adoption Act, S.K.K. v. J.S., at para 30.

0 SQeee. g. Mariano Aupilaarjuk, Marie Tulimaaq, Akisu Joamie, Emile Imaruittuq, Lucassie Nutaraaluk,
Interviewing Inuit Elders: Perspectives on Traditional Law, ed. Jarich Oosten, Frederic Laugrand and Wim Rasing,
(Iqaluit: Arctic College, 2000) at 144.
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Third, it appears that custom adoptions only take place between Inuit. Non-Inuit may adopt by
custom adoption if they are married to an Inuk. Effectively, this guarantees that an Inuk who
marries a gallunaat does not lose her right to custom adoption.

Tabeb D stribution o Respondents by Rel a&ionsh pto Adopti ve Parents by Gender

o Respondents
Adoptive parent’s relationship to the birth parent Female Male Totals
Birth mother’s parents 17 8 25
34% 29% 32%
Birth father’s parents 6 2 8
12% 7% 10%
Other relative of birth mother 6 4 10
12% 14% 13%
Other relative of birth father 7 4 11
14% 14% 14%
Non-relative 5 7 112
10% 25% 15%
Unknown 9 3 12
18% 11% 15%
Totals 50 28 78
100% 100% 100%

N=78 Respondents who reported being adopted as a child (custom or court adoptions)

Fourth, in most cases it is those who are “adopting out” who take the initiative and seek a family
to “adopt in” the baby. It is not uncommon, especially with the considerable amounts of inter-
community travel these days, that someone will be adopted out to a friend or relative who does
not live in the community.

In general, we found that adoption decisions are not made on the basis of a single standard, such
as the “best interests of the child.” According to one elder and many people in discussions with
the MQ Commissioners, there is a widespread view that “a child should not be fought over or it
will have a short life.”®® There are many reports that adopted children are “more loved” or
particularly doted on. The child’s welfare is certainly taken into account, but decisions about
adoptions are more likely to be taken in light of explicit consideration of the situation of the
family as a whole. Custom adoption takes place in a number of circumstances. The most
common situation is one in which a young woman gives birth, and her parents adopt the child
and raise it as their own. Very often, this type of arrangement occurs while the birth mother is
still living in the parental home, and the birth mother will have a significant caregiving role with
respect to the adopted child. In other cases, adoptions will be used as a type of family planning,
for example, to ensure that there is enough space between children if one is born too close to
another in time. Adoption may also be a way of helping a relative or friend who does not have
any children, or does not have any children of a certain gender. There are also reported cases of
older people adopting to ensure they have a caregiver as they age.

5 Aupilaarjuk et al., supra note 65 at 148 quoting Imaruittug; interview with Sandra Omik, Chief Commissioner of
MQ, July 17, 2001.
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There are reports of custom adoptions that, like some court-ordered adoptions, do not go as
parties expected; either the adopting-out changes their mind, or the family adopting-in has
difficulties they did not expect. The legal remedy in these cases is not to undo the adoption, but
to have another adoption. A person can be adopted back by their birth parent, or could be
adopted by a third party. In our data, approximately 5 percent of people reported being adopted
more than once.

Procedurally, custom adoption differs significantly from the process under the Adoption Act.
First, the custom adoption is formalized between the parties. A local adoption commissioner—
who invariably speaks Inuktitut—will record the parties’ intent and collect all the information
necessary to process an adoption using a single form. There is a custom adoption commissioner
in each community, although not all of them are active and concerns have been expressed about
the training of some of them. When all the information has been collected, the commissioner
will send it to the court to be registered. The role of the court is to ensure that all the formalities
have been observed, but not in any way to consider the merits of the adoption. When satisfied,
the court will register the adoption. Once the adoption is registered, the commissioner will apply
to amend the record at Vital Statistics and get an amended birth certificate.

By contrast, both private and departmental adoption are more typical of the southern norm.
These adoptions require an application to the court. Due to the relative complexity of the
process, in most private adoptions the person applying to adopt is represented by a lawyer,
whether the adoption is contested or not. It is required that the consent of the birth parent (or, in
departmental adoptions, the Director of Child and Family Services) be clearly documented.
Except in the case of a stepparent adoption, it is required that a social worker complete a home
study. Final decisions about adoption remain in the hands of the judge, who also has the power
to impose terms on the adoption; for example, continuing access to the child for the birth parent
may be sought and ordered. Ironically, the orders may attempt to replicate the terms of a custom
adoption.

In summary, the institutionalization of custom adoption in Nunavut is unique in Canada.”’” It is
also unique in family law processes within Nunavut. Custom adoption appears to be a well-
understood legal institution that is accessible and commonly used across the territory. Decision
making is seen to vest in families and within the communities, not in outside institutions. There
appear to be relatively clear parameters for decisions about adoptions, and a relatively strong
understanding about the responsibilities of different parties in the process. While custom
adoptions are much more open than judicial adoptions, there does not appear to be a tendency to
impose parental obligations on parents who have adopted out, so there has been little intersection
between custom adoption and the rest of family law. Over time, it will be interesting to see
whether and how other family law institutions can adapt to reflect some of these successes.

It is important not to idealize custom adoption. The Law Review Commission has been
consulting on community perceptions of the strengths and weaknesses of the process. They have
identified numerous concerns with adoptions, and are in the process of identifying appropriate
approaches to “regulating” these adoptions to prevent problems (see report of Law Reform

67 Clearly, the NWT also has a custom adoption process. Overall, however, according to the Director of Adoptions,
only about 10 percent of the custom adoptions took place in the Western NWT before the division of the territory.
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Commissioners, forthcoming). They are also consulting further on community understandings
about the obligations of all parties. Their recommendations could reflect lessons—positive and
negative—learned from this important aspect of family law in the territory.

33 MARR AGE AND COMMON- LAW RELATI ONSH PS

Census data show that 50.3 percent of Nunavut families are made up of married couples, while
31 percent of families include common-law couples. These data are broadly consistent with our
survey results. We asked survey participants directly about their marital status and their
participation in common-law relationships. Note that there was a significant rate of non-
response in the parts of questionnaire relating to marriage.®®

As the data in Tables 6 and 7 suggest, a large number of Nunavummiut live in common-law
relationships. The prevalence of common-law relationships is far above the Canadian norm,”
although it is somewhat lower than the rate among Aboriginal peoples across Canada.’”’ At the
same time, fewer people are married than the Canadian norm (and again, the rate of marriage is
higher than among Canadian Aboriginal peoples generally). More strikingly, a very significant
number of people reported that they had, at one time, been part of a common-law relationship:
63 percent of respondents.

8 We are not sure why this rate should be so much greater in this particular section. Possible reasons are confusion
arising from the design of the survey instrument in this section, which did not reveal itself in the training sessions
but showed itself in the field, and reticence in discussing questions relating to marriage as opposed to other types of
family law issues.

5 See http://www.statcan.ca/english/census96/oct14/mar2/htm.

" See Goss Gilroy Inc., Study to Examine the Socio-Demographic Situation of Aboriginal Women, Preliminary
Data Phase (Ottawa, 1994).
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Tabe6 D stri bution o Respondents by Maritd

Sausa Tined Inerview

Legal marital status Female Male Total
Legally married and not separated 62 47 109
41% 42% 41.3%
Legally married and separated 7 7 14
5% 6% 5%
Divorced 5 7 12
3% 6% 5%
Widowed 11 5 16
7% 5% 6%
Never legally married 68 45 113
44% 41% 43%
Totals 153 111 264
100% 100% 100%
N=264 Respondents reporting marital status (missing data = no answer or not applicable).
Table 7. O stri bution of Respondents by Qurrent Maritd o Gommon-law Sat us
Current status Female Male Total Percent of total
respondents sample
Now married, not separated, 62 47 109 32%
divorced or widowed 38% 39% 38%
Married, and separated, divorced or 21 14 35 10%
widowed not common law 13% 12% 12%
Common law 49 38 87 25%
30% 32% 31%
Never married and not common law 32 21 53 16%
20% 18% 19%
Missing data - - - 58
17%
Totals 164 120 284 342
100% 100% 100% 100%
Tabe 8 D stri bution o Respondents Ever Partid patingina Gommon-| aw
Rel aionship
Ever common law? Female Male Total respondents Percent of total
sample
Yes 8 58 126 37%
50% 59% 54%
No 68 40 108 32%
50% 41% 46%
Missing data - - - 108
32%
Totals 136 98 234 342
100% 100% 100% 100%
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331 Ageon Beginnngd Sousd R ationsh ps

From our survey results, it was possible to observe a number of differences between respondents
who were married and those who were currently in a common-law relationship. Married
respondents tended, on the whole, to be older (average age 31) than respondents in a common-
law relationship (average age 24).”' Moreover, if we compare the average age at which people
report entering into this marriage (mean age 24) with the age they report starting this common-
law relationship (mean age 21), it appears that people are waiting longer to marry.”* This trend
is all the more notable, as it also appears that respondents are not waiting to have children.

Our statistics, while they should be viewed with some caution, also show that marriages in
general last longer than common-law relationships. Among our respondents, the mean length of
marriage was slightly more than 17 years, while the mean length of common-law relationships
was just over seven years (see Figure 2).

Hgure 2 D stribution d Qurrent RH aionshi ps by Type and Length
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"' The average age of divorced or separated respondents was 38 years.

> 'We have approached this question with some reservations about the reliability of these figures. In particular,
respondents are likely to have under-reported prior common-law relationships, and therefore the figures may not
reflect actual first relationships, or the population sample may be very small.
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332 Prior REaionsh ps

This appeared to be one of several areas in the survey in which some respondents were
uncomfortable answering questions. Significant numbers of people who ought to have answered
these questions did not.”” As a result, it is hard to get a strong quantitative picture of how many
people had previous relationships before their current marriage or common-law relationship. It
would be interesting to know why this information was considered so sensitive that people
preferred not to talk about it.

There were slightly better results when we asked about the marital and relationship status of
current spouses, rather than the respondent’s own history. The overwhelming response of both
married and common-law respondents was that their partner had been single before the current
relationship.

As tables 10 and 11 show, a higher percentage of people currently in common-law relationships
reported that their partner had another major relationship before the current one; however, the
numbers are very low. Fewer than 10 percent of respondents in common-law relationships
reported that their previous partner was married, widowed, divorced or separated. Under

5 percent of married people reported that their partner was previously married, although there is
some doubt about the result, since nearly 15 percent did not answer the question. Fifteen percent
of common-law respondents knew their partner had been involved in a previous common-law
relationship, but only about 2 percent of married people answered that they knew their partner
had been in a previous common-law relationship.

Tabe9 D stri bution o Respondents by Partner’s Previ ous Gomon-l aw
Rel aionship and by Qurrent Rd ationsh p Satus
Currently married, separated or divorced Currently common law
Female Male Total Percent Female  Male Total Percent
respondents total respondents total
sample sample
Previous 2 1 3 9 4 13
common-law 3% 2% 3% 2% 18% 11% 15% 15%
relationship
No previous 59 44 103 39 34 73
common-law 88% 88% 88% 76% 80% 90% 83.9% 83.9%
relationship
Unknown to 6 5 11 1 0 1
respondent 9% 10% 9% 8% 2% 1% 1%
Missing data 18 0
13.3%
Totals 67 50 117 135 49 38 87 87
100% 100% 100% 100% 100% 100% 100% 100%

Note: The data are non-cumulative. Some people presently in a common-law relationship may also be included in the
married, separated or divorced category.

3 So, for example, when we asked married, married and separated, and divorced people (n=135) if this was their
first marriage, 44 (32 percent) said yes and 90 either did not answer or said the question did not apply to them.
When we asked the same group whether they had lived common law with their present spouse before marriage, 33
said yes, 12 said no and 90 did not answer or said the question did not apply to them. Similarly, when we asked
people in common-law relationships (n=87) if they had had previous common-law relationships not leading to
marriage, 12 said yes, 35 said no, and the rest did not answer or said the question did not apply to them.
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Tab e 10

D stribution o R aionshi ps by Partner’s Maritd Sa us a the Begi nning o

the Rd aionsh p
Currently married, separated or divorced Currently common law
Female Male Total Total Female Male Total Total
respondents sample respondents  sample
Widowed 0 0 0 0 0 1 1 1
Separated 0 0 0 0 3 2 5 5
6% 5% 6%
Divorced 2 2 4 4 2 0 2 2
3% 4% 4% 3% 4% 2%
Single 62 48 110 110 44 35 79 79
95% 96% 96% 82% 90% 92% 91%
Unknown to 1 0 1 1 0 0 0 0
respondent 2% 1% 1%
Missing data - - - 20 - - - 0
15%
Totals 65 50 115 135 49 38 87 87
100% 100% 100% 100% 100% 100% 100% 100%

Note: The data are non-cumulative. Some people presently in a common-law relationship may also be included in the
married, separated or divorced category.

333 ChildrenfromPrevious R aionshi ps

It is revealing to contrast these results with the much higher overall number of cases in which
respondents reported that their partners had children from previous relationships. In addition, the
higher response rates indicate that people are more comfortable discussing this subject.

The data in Table 11 suggest that Nunavummiut living in common-law relationships are more
likely to have children from a previous relationship than those living in marital relationships.
Notably more men reported that their female partners brought children from prior relationships
to their current ones (about twice as many).”* Taken together with the data on previous
relationships, it suggests that, in a significant number of these cases, parents have children
outside of any relationship. There will be more discussion of this in the section on children.

™ Note the smaller number of male respondents overall.
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Tab e 11 D stribution o Respondents Partners wth Previous Children

Currently married, separated or divorced Currently common law
Female Male Total Total Female Male Total Total
respondents sample respondents  sample
Children from 3 9 12 9 13 20
previous 5% 18% 11% 9% 20% 38% 28% 23%
relationship
No children 55 39 94 34 20 54
from previous 90% 81% 86% 74% 74% 59% 68% 62%
relationship
Unknown to 3 1 4 3 1 4
respondent 5% 2% 4% 3% 7% 3% 5% 5%
Missing data - - - 25 - - - 7
19% 8%
Totals 61 49 110 135 46 34 80 87
100% 100% 100% 100% 100% 100% 100% 100%

Note: The data are non-cumulative. Some people presently in a common-law relationship may also be included in the
married, separated or divorced category.

As noted above, recent legislative reforms in Nunavut (and legislation throughout much of
Canada) recognize the prevalence of common-law relationships by providing almost equal
entitlement to spousal support, division of matrimonial property, and a wide variety of public
benefits.” This recognition is an effort to ensure that individuals in this very common form of
relationship are not deprived of legal means to ensure that the benefits of the relationship are
equally shared upon its breakdown. However, as discussed below, this legal framework appears
to be of limited practical application in reality.

334 Marriage Expectaions

It is interesting to question whether the legal equality between married persons and common-law
couples affects the perception that marriage is still a desirable, or at least probable, state in which
many people expect to find themselves at some time.

The largest group of respondents said they expected to be married one day; however, they made
up less than half of the total number of unmarried people. Of the remainder, just over a quarter
of respondents have no expectation of being married, and a significant number are uncertain
about what their future holds (see Table 12). These results are open to a range of interpretations.

> Some minor differences include, for example, a time limit after the end of a relationship to apply for support or a
division of property. Sandra Omik, Law Reform Commissioner, has noted that the law treats a married child as
emancipated, but does not accord the same status to a young person in a common-law relationship.
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Tab e 12 Mar ri age Expectaions of Unmarried and Comnmon-l awRespondents

Expect to marry? Female Male Total
Yes 35 36 71
39% 54% 46%
No 26 17 43
29% 25% 28%
Maybe 8 3 11
9% 5% 7%
Don’t know 20 11 31
23% 16% 20%
Total 89 67 156
100% 100% 100%

N=156, single and common-law respondents and not any person who has ever been married.

34 BREAK- UPSI N NUNAVUT

It is hard to assess the rate or number of break-ups in Nunavut. Our sample size was too small to
provide a statistically meaningful report on these issues. The number of people who said they
were separated or divorced was an overall minority, which restricts our ability to confidently
describe broad trends within this population. Also, as noted above, people seemed quite
reluctant to discuss prior relationships, depriving us of an important secondary source of
information. However, this area was an important focus for some of our qualitative work.
Community meetings and individual discussions provided useful information about perceptions
of break-ups.

341 Extent d Separationand D vorce

In our survey, out of 151 people who were ever married, 14 reported being separated (about

4 percent), and 12 reported being divorced (again, about 4 percent). Similarly, 16 (5 percent)
reported that they had been widowed. It was harder to determine the number of cases of people
separating after a common-law relationship. Far more people reported ever having lived in a
common-law relationship than reported living in one currently: 63 percent (215 respondents) vs.
37 percent (126 respondents). However, a much smaller number of people in common-law
relationships (only 15) actually reported being separated, and answered the related questions in
the survey.

These statistics from our household survey are roughly comparable with 1996 census data for the
region, which showed that 3 percent of people over age 15 were divorced, and 3 percent
separated.”® The census data showed 3.4 percent of those persons were widows. By contrast,
1996 census data for Canada, also among people older than 15, show lower levels of separation
and higher levels of divorce. Some 589,000 (3.0 percent) of people Canada-wide reported that
they were separated, and 1,171 (7.2 percent) reported that they were divorced. About 6 percent
reported that they were widowed: 1,422,000 (6.4 percent).”’ Researchers at Statistics Canada
also encountered difficulties tracking separations after common-law relationships in the national
studies.

76 For Nunavut, these figures are for the total population over age of 15: 15,240 persons.
" See http://www.statcan.ca/english/pgdb/People/Families/famil01.htm.
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Two things are immediately notable when Canadian and Nunavut figures are compared. First,
there appear to be fewer separations overall in Nunavut. Second, of those who have separated,
fewer people in Nunavut actually obtain a divorce. This trend is consistent with the many
reports of problems with access to the justice system for family law matters.

342 Tenporary Separéaion

We also asked about people who had separated and got back together. There was considerable
reluctance to discuss this matter. Among our married respondents, 60 percent of respondents did
not answer these questions. Of those who did answer the questions, 15 said they had separated
and then got back together with their spouse, and 34 said they had never separated. Seven of
those who had experienced a temporary separation said they had separated on more than one
occasion. Although we asked, we received very few answers about why people had got back
together.

We heard from the people operating domestic violence shelters and from other social service
providers that temporary separations are quite common. Often, and especially when violence is
involved, separation will mean leaving the home community in order to find space or safety. At
times, these departures will involve the assistance of social service providers because there is no
way for a woman, or a woman and children, to afford to leave the community—and there are
only three shelters in all of Nunavut. Social service providers attribute the reunification of
families after temporary separations to a number of factors: real and often unforeseen obstacles
in setting up a new life without the partner, love, a perception that children need the other parent,
and loneliness, exacerbated because the separation may mean not only leaving your spouse but
also the community and extended family support network.

Temporary separations in cases of violence have a place in the unikkaaqtuaq (traditional stories
or fables) told by elders. One story tells of a woman, made desperate by repeated abuse and
unable to have a child, who finally left her husband and went out into the snow to call for the
moon to come and get her. The moon arrived on a dogsled and took her into the sky. She saw
the sun—a burning, tattooed woman—and the stars. She lived with the tagqig, the moon, and
had a son. After a time, homesickness and pity for her husband made her insist on returning
home. The sled took her back home, with instructions not to eat meat or burn oil made from
blubber for a year after her return. Her pot and qullig (oil lamp) would always be full. The
woman returned to her husband, who was overjoyed to have her back. However, before the year
was out he became angry because she would not eat his meat or use blubber for oil, so he began
to beat her again. She tried to ignore him, but when she got fed up with being beaten, she had a
tiny bite of the meat. After that, her son died from her breast milk, and her pot and gulliqg would
no longer fill up. The story ends “4ittaa, how sad.””®

343 Reasonsfor Separation and D vorce

Of the 40 people in our survey who acknowledged being separated or divorced, a small number
(16) responded to our questions about reasons for divorce or separation. Five people reported
that their relationship had ended because they grew apart from their spouse. Four reported that

8 The story “Arnaq Ningaijauvaktuq (The Woman Who Was Physically Abused)” is retold by Alexina Kublu,
based on the story her father would tell her as a child, in Aupilaarjuk et al., supra note 65 at pp. 153-156.
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substance abuse had been a factor, and four reported that their partner had been involved with
someone else. One person identified violence as a factor.

Although these numbers cannot be taken as representative of the general population, they do
provide an interesting contrast to the common perception in Nunavut that the main reason for
marital breakdown is violence, and in particular, violence against women. Clearly, domestic
violence is a significant problem in Nunavut. Comparisons with other data suggest it is seriously
under-reported in our survey.”” It is an important family law priority to make sure that the law
protects and provides recourse for victims of violence. It is very important that service
development is sensitive to the particular needs of survivors of violence, and that they do not,
unintentionally, lead to re-victimization.

That said, almost all public discussion about relationship breakdown is concentrated on cases of
violence. There may be a number of reasons why. The absence of public discussion about
marital breakdown in non-violent situations may reflect an implicit social judgement that
separation is unacceptable except in very extreme circumstances. Certainly many community
members expressed the view that presently far too many relationships end, and that the
prevalence of marital breakdown is an important social problem. Violence may also be a focus
of family law discussions because the dominant public perception of “law” or the justice system
equates it with the criminal justice system. There may well be an underlying sense that the only
appropriate place for legal intervention in families is in cases where a crime has been committed
between the parties.

However, even the patchy results of our survey strongly suggest that not all relationships end
because of violence. This, too, has important implications in terms of services. With the
exception of maintenance enforcement, most services that deal with marital breakdown also
address problems of violence, including shelters and transition houses in a few communities,
criminal prosecutions of assailants, and peace bonds and restraining orders. Even if these
services are considerably improved, they will not meet the full range of need for separating
couples, let alone lone parents. Whether or not violence has occurred in the relationship,
practical issues must be addressed, such as the responsibility of caring for and supporting
children, equitable division of property, and financial support for spouses who have been
financially disadvantaged by the relationship. Services designed primarily to promote safety for
women and children and accountability for offenders cannot be expected to fulfil all the needs of
separated parents and their children.

™ Compare, for example, the prevalence of violence nationally, documented in Family Violence in Canada, supra
note 35, and the high rates of assault and sexual assault reported in Evans, Hann and Nuffield (1998) and in Clement
and Parraig (2000). This may be attributed to a number of factors: use of local surveyors, particularly male
surveyors, may have a limited sense of privacy in discussing these matters. A survey format may simply be an
inappropriate way of probing these issues. It is important to try to grasp the extent of this problem. For example,
there is a clear need, as others have pointed out, to begin to record whether or not charges of assault and sexual
assault are occurring in a domestic context.
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35 PROPERTY AND SUPPORT | SSUES BETWEEN SPOUSES

We asked a number of questions intended to elicit information about the relative finances of
married and common-law couples, and arrangements for support or other transfers on separation.

351 Paynment o Spousd Support

In our survey, very few persons who were divorced or separated reported paying or receiving
support, regardless of whether they had been married or common law. There was a difference
between the responses of those who were divorced as opposed to those who had separated from a
common-law relationship. However, the sample size is too small to be reliable. Most divorced
people did not answer the question (8 of 12); of those who did, two said they had paid or
received support, and two said they had not. A larger number of those who had separated from a
common-law relationship answered (12 of 15). Of those, 11 had not paid or received support
and one had paid or received support.

The low response rates and the limited number of cases in which support was paid or received
were consistent with our expectations. A number of factors led us to predict there would be few
cases in which support was being paid or received. Lack of legal information and the relative
equality of income are both relevant.

352 Knowedged Legd Rghts

In the household survey, we asked about a number of legal rights, including rights to support and
property. Due to a problem with survey design, only people who had used services (a social
worker, church group, or lawyer, for example), answered the questions about legal information
(31). We asked about the right to apply to the court for a division of property. Of those who
responded, 19 said they knew about the right. About two thirds of those who responded (22 of
31) thought this was important legal knowledge. When asked, almost every respondent said the
right to apply for a division of property was important for reasons related to equality and fairness
between people who were married or living common law. A handful people said they viewed
the right as an important means to achieve equality, a “way to get what belonged to you” after
separation, or to establish rules for an income provider after family breakdown.

Notably fewer respondents (16 of 31) said that they knew persons in common-law relationships
could apply to court for support. Eleven said they did not know. More than 80 percent (26 of
31) said they thought this was important knowledge for people to have. People listed a range of
reasons why they thought it was important. Most gave reasons relating to the well-being of
children. A few saw this as a way of meeting the needs of a common-law partner after divorce
and of addressing hardship. One or two people offered a rationale related to fairness. Two
people thought the information was important simply because it was not well known and people
should know their rights.

In general, from meetings and personal interviews, we found there was very little understanding
of the law or underlying concept of spousal support at the community level. If anything, the
survey would appear to overstate the level of familiarity with the law. Most people in the
community meetings, including community leaders, seemed unfamiliar with the term “spousal
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support” or with the principle that marital property should be divided to reflect equal
contribution during the relationship.

Nonetheless, in our meetings, people expressed agreement with the notion that a marriage or a
common-law relationship is, among other things, an economic partnership, and that equal
sharing within the relationship is appropriate. Certainly some of the literature suggests that equal
sharing and recognition of equal contribution from both spouses is consistent with IQ.** A well-
known image for marriage in Inuit culture is that spouses make up the two wings of a bird; it
cannot fly without the contribution of each and a balance between them.®' There is a strong
norm of interdependence in traditional Inuit life, and this appears to be highly valued today.

353 Rddaivelncone

Another factor with a clear effect on spousal support, and very likely a connection with the low
levels of support paid or received, is the relatively low income disparity between men and
women in Nunavut, and the relatively low overall income of a significant proportion of
Nunavummiut.

Approximately 20 percent of respondents among both common-law and married couples
reported that their partner earned “about the same” as they did. Just over 35 percent of
respondents in both married and common-law couples reported an extreme difference in income,
a relationship in which their partner earned much more or much less than they did (see Table 13).
Although it is risky to generalize based on the small sample size, it appears that more married
women than those in common-law relationships have incomes either much higher or much lower
than their partners. Overall, as in the rest of Canada, a larger proportion of women than men, in
both types of relationships, reported earning less than their partners.

%0 See, e.g., Nancy Wachowich (in collaboration with Apphia Agalakti Awa, Rhoda Kaukjak Katsak and Sandra
Pikujak Katsak), Saqiyuk: Stories from the Lives of Three Inuit Women (Montreal: McGill-Queens University
Press, 1999); Final Report of the Canadian Panel on Violence Against Women, supra note 38; Mary Crnkovich, ed.,
Gossip: A Spoken History of Women in the North (Ottawa: Canadian Arctic Resources Committee, 1989).

! Nunavut Implementation Commission, “Two Member Constituencies and Gender Equality: A Made in Nunavut
Solution for an Effective and Representative Legislation” (Iqaluit: 1994).
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Tab e 13 D stri bution o Respondents by Reported Rd ative Il ncone, by Gender

Married and not separated, divorced or Currently common law

Partner widowed
earns... Total Total Total Total

Female Male respondents sample Female Male respondents sample
...Much 10 3 13 14 11 25
less than 19% 8% 15% 10% 29% 29% 35% 29%
self
...A bit 2 8 10 4 5 9
less than 4% 22% 11% 7% 8% 13% 13% 10%
self
...About 13 6 19 10 7 17
the same 25% 17% 22% 14% 20% 18% 24% 20%
as self
...A bit 8 10 18 7 6 13
more than 15% 28% 21% 13% 14% 16% 18% 15%
self
...Much 15 8 23 6 2 8
less than 29% 22% 26% 17% 12% 5% 11% 9%
self
Don’t 4 1 5 1 1 2
know 8% 3% 6% 3.7% 2% 3% 3% 2%
Missing - - - 47 - - - 13
data 34.8% 15%
Totals 52 36 88 135 49 38 71 87

100% 100% 100% 100% 100% 100% 100% 100%

Note: The data are non-cumulative.

These results are considerably different from southern Canadian norms, where the wage gap
between women and men is more pronounced. Statistics Canada reported, as of 1998, that
women earn 64.4 percent of what men do.* Furthermore, in southern Canada the gap between
women and men also plays itself out in the income distribution between married and common-
law couples.

However, the results are less surprising in light of the relative employment (and education) rates
of women and men in Nunavut. At least one study suggests that Inuit women are making the
adjustment to wage economies more easily than male partners, and that women have been doing
better, especially in better paid government and office jobs.*

Further, the overall level of poverty among the Inuit majority and the patchwork nature of many
Nunavummiut’s economic strategies (a minority of people receive wages for full-time
employment, almost as many receive income support, and about a fifth report multiple sources of

%2 See statistics from Labour and Income Dynamics Survey reported at
http://www.statcan.ca/English/pgbd/People/Labour/labor0O1a.htm.

% One recent qualitative study of women’s work experience in Nunavut is Colleen Purdon, “Inuit Women in
Igaluit, Nunavut: Draft Site Report” in First Nations and Inuit Women Speak about Diminishing Conflicts Between
their Cultural Context and their Education/Work Context (forthcoming); see also Nunavut Labour Force Survey,
1999, supra note 12.
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income; see Table 14) may be factors that explain the relative lack of income disparity between
the sexes and between different types of relationships.

Tab e 14 D stri bution o Respondents | ncome By Source

Source of income Female Male Total
Full-time wages 55 51 106
30% 35% 32%
Part-time wages 30 21 51
16% 14% 15%
Income support 40 34 74
22% 23% 22%
Family members 20 5 25
11% 3% 8%
Traditional activities 4 9 13
2% 6% 4%
Part-time and income support 7 2 9
4% 1% 3%
Part-time and traditional activities 5 4 9
3% 3% 3%
Full-time and traditional activities 2 2
1% 1%
Traditional activities and income support 5 7 12
3% 5% 4%
Other (including “not working”) 16 15 31
9% 10% 9%
Totals 184 148 332
100% 100% 100%

Finally, the extended family household composition may tend to shift the focus of wage
comparisons between the two individuals in a conjugal relationship. The presence in the
household of other wage-earning or child-rearing adults is likely to have a profound effect on the
resources of the family as a whole.

In summary, our research shows that relatively few people pay or receive spousal support in
Nunavut. Nevertheless, there appeared to be strong community support for laws providing for
support and division of property as a matter of fairness and as an important resource for children.
Limited support claims certainly reflect a general lack of knowledge about rights to spousal
support or division of property. As well, and as discussed below, there are clear issues
concerning access to the courts. However, the scarcity of support claims may also reflect
broader social factors, regardless of the rights of married and common-law spouses on
breakdown. In particular, there are unlikely to be significant transfers between spouses in the
majority of cases when there are relatively low income disparities between spouses and relatively
low incomes. As Nunavut changes in the years ahead—particularly with the development of a
larger Inuit middle class (or elite)—it is likely that this right will become more important. At
this point, it does not appear to be a priority concern in family law.
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36 MATR MON AL HOME

In situations where income levels are low, typically the major economic issue in family
breakdown is the disposition of the matrimonial home. For many families, the home will be the
only real asset and will take the place of any other property settlement.

Nunavut and the Northwest Territories have established the broadest property rights of any
jurisdiction in Canada for common-law spouses, providing the same rights as for married persons
in terms of occupancy and ownership of the matrimonial home. Nevertheless, some notable
differences stand out in the patterns of home ownership between common-law and married
couples. By far the largest percentages of both groups rent their homes (three-quarters of
respondents reported living in rented housing). This is not surprising, as most of the 60 percent
of Nunavummiut living in public housing live in rental housing (with the exception of about 500
“access units” for which mortgage payments are geared to income). However, among our
respondents, slightly more married people lived in houses they owned (approximately 20 percent
of married persons compared to 15 percent of common-law couples). A more significant
difference was that a considerable number of common-law respondents (about 7 percent)
reported living in someone else’s house (see Table 15). Overall in Nunavut the rates of home
ownership are less than half the national average. Census Canada reports that nationally

64.5 percent of householders report owning their own home (with and without a mortgage),
while 36 percent rent.™*

Tab e 15 D stribution o Respondents Housing Type by Type o Union and by Gender

Currently married, not separated, divorced or Currently common law
Housing widowed
Type Female Male Total Total Female Male Total Percent
respondents sample respondents total
sample
Owned 13 8 21 5 8 13
26% 26% 26% 16% 10% 22% 15% 15%
Rental 34 23 57 42 22 64
68% 74% 70% 42% 88% 60% 75% 74%
Other 1 5 6
person’s - - - - 2% 14% 6% 7%
house
Other 3 0 3 2 2
6% 4% 2% 2% 2% 2%
Missing - - - 54 - - - 2
40% 2%
50 31 81 135 49 38 85 87
Totals 100% 100% 100% 100% 100% 100% 100% 100%
Note: These figures are non-cumulative.

% Selected Dwelling Characteristics From Canada Census, reported at
http:/www.statcan.ca/English/pgbd/People/Families/famil099.htm.
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In this context, while it is necessary to provide a mechanism for equitable division of the marital
interest in the home and protect against inappropriate dispositions, the majority of Nunavummiut
are affected far more directly by the law concerning possession of the home. Significantly, the
family home provisions of the new Family Law Act® apply to rental and public housing in the
territory. There is a right to apply to a court for exclusive possession of the home. Factors to be
taken into account include the best interests of any children, availability of other
accommodation, the parties’ finances, violence, and existing court orders.

This is a subject about which we have heard considerable community concern. As with other
family law issues, it does not appear that people have significant information about their legal
rights. More importantly, lack of access to the courts and delay may have a major impact on
asserting a claim to occupancy of the home to which a spouse may be entitled, and/or which may
be in the best interests of the child.

Practical issues also create difficulties in asserting rights to exclusive occupancy. First, the court
is required to consider the availability of alternative accommodation. In light of Nunavut’s
housing crisis, it may be very difficult to order someone out of the home when the alternative is
homelessness or moving into the already overcrowded homes of relatives. Local housing
organizations (LHOs) have responsibility for the administration of housing within the
community, and most LHOs have emergency criteria for moving people up the waiting list for
available units. In most cases, according to Housing Corp personnel, those criteria would be
used to assist a homeless parent and children.® It is not clear whether that same priority would
be used for a single individual in order to maintain the children and custodial parent in the
existing home. Further, there are limits to the ability of these local bodies to prioritize since
there is “not a vacant useable social housing unit in Nunavut.”’

The housing shortage, and the dependence on local committees to allocate what housing there is,
may also be problematic for some individuals seeking a separation. It can create an opportunity
for members of the housing committee, particularly if they are friends or relatives of the spouse
resisting separation, to exert pressure in favour of staying in the relationship. This issue was not
reported to us directly in community meetings, but it has been a problem in other Aboriginal
communities® and is consistent with concerns expressed by Pauktuttit (the Inuit Women’s
Association) and others about difficulties for women in small close-knit communities who are
seeking assistance to get out of violent relationships.

These practical issues will not, of course, be resolved by legislation. However, changing the
legislation to further the objectives of the existing scheme may be worth considering. The ability
to stay in the family home is clearly an important determinant in custody and access disputes; it
is also an important safety issue. In light of the significance of this issue, it is important to
consider options that promote speedy and readily obtained, decisions about possession of the
home. It may even be appropriate to devolve these decisions, subject to review by the Nunavut
Court of Justice, to local decision makers such as JPs or CJCs if they are ready to take on this

Family Law Act, supra note 48 ss. 47-56.
Email, Chris D’ Arcy to author, January 26, 2001.
87 T
Ibid.
% See e.g. M.E. Turpel, “Home/land” (1991) 10 Canadian Journal of Family Law 17.
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responsibility. CJCs, if they have a sufficiently diverse composition, may be an appropriate
forum to work out these decisions, as they may be able to creatively and inclusively negotiate a
workable plan for where a non-custodial parent might stay. Decisions by a local authority (JP or
CJC) about exclusive possession should be enforceable as decisions of the court, subject to
judicial review.

37 CH LDREN AND THH R FAM LI ES

Children are a treasured part of Inuit life. The current population boom means that more families
have children, and there are more children in each family. Overall, in Nunavut, families with
children make up a greater percentage of the population than in the rest of Canada. Census data
from 1996 indicated that 11,835 children were living at home in Nunavut in 5,275 families. The
average number of children at home in the census year was 2.2, and everyone agrees that this
number has risen since then. By contrast, nationwide, Statistics Canada reports that families
with chilgren make up 67 percent of all families, with on average, 1.2 children at home in those
families.

Our survey is consistent with the figures from the census. Eighty-one of our respondents (about
23 percent) did not report any children. Seventy-seven percent (261), well above the Canadian
level, of all respondents reported having children. Moreover, among our respondents with
children, they reported having a larger number of children: 3.5 children on average, or a mean of
three children.

371 Sructureo Famlieswith Children

There are also substantial differences between family types in Nunavut and the rest of Canada.
In Nunavut, according to our survey, there are two thirds as many common-law families with
children (61, or 27.4 percent of all families with children™) as there are married couples with
children (96, or 43 percent of all families with children). Lone-parent families, including
divorced and separated parents, as well as those who were never married, make up a substantial
group (49, or 22 percent of all families with children) (see Figure 3).

By contrast, in Canada as a whole, married couples with children make up 69 percent of families
with children, while common-law families make up 8.5 percent of those families, and lone
parents make up 22 percent of families.”’

% Government of Northwest Territories Statistics, “Marital Status and Families” at
http://www.stats.gov.nt.ca/Statinfo/Census/census96/ 1996census.html, and Statistics Canada, 1996 Census:
Marital Status, Common-law Unions and Families (The Daily, Thursday October 14, 1997).

% There were 17 respondents, or 7.6 percent of the sample, whose marital status is undefined. Accordingly, the
percentages in the above paragraph do not add up to 100.

1 Statistics based on Vanier Institute of Canada, supra note 58 at pp. 22-34.
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FHgure3 Famly Sructures d Fanmlies wth Chil dren

B Never married and
not now common
law O Undefined
8% 8%

ONow common law

27%
B Now married, not
separated or
divorced or
widowed
O Married and 43%
separated or
divorced or
widowed, not
common law

14%

Although we cannot measure the trend directly, our results suggest significant changes in family
type over time in Nunavut. The majority of respondents in our survey who, at the time of their
birth, lived with both parents reported that they had lived with both parents throughout their
entire childhood (80 percent, or 197 of 247 respondents). Furthermore, 85 percent of those
people said their parents had been legally married.

3711Lone Parent Fanlies

In Nunavut, as in Canada as a whole, lone-parent families are far more likely to be headed by
women than men. Although absolute numbers are too small to be reliable, in our survey it
appears that three quarters of lone-parent households (34 of 46) are headed by women. This
compares to Canadian figures showing that four out of five lone-parent families are headed by

2
WOl’IlCIl.9

Our survey provides a snapshot of the marital status of those who are currently lone parents.
While some are divorced (3 of 51) or separated (5 of 51), a far greater proportion of respondents
were never married and are not now living common law (18 of 51) or are widowed (13 of 51)
(see Table 16).” By contrast, in Canada in 1991, only 22 percent of lone-parent families were
headed by people who were single, never married.”

%2 See Colin Lindsay, Lone-parent Families in Canada. (Ottawa: Statistics Canada, 1992).

% A significant number of lone parents (9) did not identify their marital status, more than identified themselves as
divorced or separated.

% Vanier Institute of the Family, supra note 58 at pp. 70-71.
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Tabl e 16

D stribution o Snd eparent Respondents by Maritd Sa us

Conjugal Status

Once married, now Never married and not Undefined*
separated, divorced or common law
widowed
Female Male Total Female Male Total Female Male Total

With 7 4 11 9 1 10 6 0 6
Children

only

With other 7 3 10 7 1 8 5 1 6
relatives

Totals 14 7 21 16 2 18 11 1 12

N=51 respondents who identified themselves as having children, and not having a spouse in the household.
* Undefined includes those respondents who did not identify their marital status, and also includes those who defined
their status as currently married or common law (N=3, all living with relatives).

Another distinctive characteristic of lone-parent families in Nunavut is the high proportion of
those families living with another adult relative, almost half (24 of 51). There are a number of
potential implications of this. First, the caregiving burden likely falls less heavily on the lone
parents who live with their families. Second, the financial burden of parenthood may also be
distributed among a larger group, even when the non-resident parent is not contributing.

In the rest of Canada, lone-parent family type has been strongly correlated with a range of

important social trends:”

e Lone parents as a group tend to have significantly lower household incomes than either

common-law or married couples with children.

e Children born to common-law unions are over-represented among children who experience

the break-up of their families.

37128 ended Famlies

In Nunavut, a slightly higher percentage of people report living in “blended families” relative to
the Canadian average. In 1995, of the approximately one in ten couples with never married

children living at home, at least one of the children was being raised by a biological or adoptive
parent and a stepmother or usually stepfather. Of that 10 percent, one in three had children with
different parents.”® We did not get a precisely comparable figure. However, our survey showed
that 8.1 percent of respondents reported having raised a stepchild. And, as noted in Table 11, at
least 32 (9.4 percent) of respondents reported that a partner had children from previous

relationship. Taken together, these figures indicate that a significant number of Nunavut

children are growing up in blended families. Also, in terms of their own childhood experiences,
a very large number of people reported having had a half-sibling (34 percent).”’

% See Canada, Department of Justice, Selected Statistics on Canadian Families and Family Law, second edition.
CSR-2000-1E, Ottawa 2000, particularly pp. 6-7 and 12-13.
% Vanier Institute of the Family, supra note 58, pp. 66-67.
7 Thirty-one people (9 percent of the sample) did not answer the question.
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372 Children sLiving Stuations

Although the initial survey was designed to obtain the information that would allow us to make
statements about the number of children living with one, two or no parents, our data on people’s
children were less complete than anticipated. Surveyors were asked to go through a series of
questions with respondents about their children. If there was a significant difference in the life
history of one or more children (different parent, left home, adoption, guardianship, etc.), the
same questions were asked again for each child or children with the different life history.
Surveyors were asked to indicate how many children were covered in each such section.
Considerably fewer of these “other children” sections were completed than anticipated.
Unfortunately, therefore, we are limited to making statements that relate directly to our
respondents and expressing our results in a sometimes roundabout fashion.

In order to use any of the data in this section, we were required to make statements about the
number of respondents in a given situation, rather than the number of children affected. Also,
because we had serious concerns about the approximately 40 “other children” sections, we made
the decision to report only on information in the first section filled out about the respondents’
children, thus unavoidably losing significant data, in order to be consistent.

In retrospect, the design of the survey was more complex than it should have been.

Respondents were asked to identify whether they lived with their children all, part or none of the
time. Of the first set of responses, 222 said they were living with a child all the time

(85 percent), six were living with at least one child part of the time (2 percent) and

32 (12 percent) reported that at least one of their children does not live with them.” Of those
reporting that at least one of their children does not live with them, eight reported that they gave
up the child for adoption.”

Of those people who said at least one child lived with them all the time, 123 answered that the
child or children’s other parent also lived in the household. Sixty-three said the other parent did
not live in the household, and seven said the other parent was deceased. A significant number of
people did not answer that question (43), which precludes a clear statement about what
percentage of parents have children who do not live at home. However, this result suggests a
large number of respondents—more than a third, perhaps even half—have children who are
currently not living with both of their parents.

Respondents reported that a large percentage of the children who did not live with them, or
didn’t live with them all the time, were also not living with the other parent. On the contrary, it
appears that almost half of the 38 respondents'® who identified themselves in this group reported
that a child who did not live with them lived with a relative other than a parent. Sixteen reported
that at least one child lived with the other birth or adoptive parent. Three reported that at least

% Seven respondents did not answer the question, and we believe most of those respondents did not report having
children at all.

% Only 23 respondents provided an answer.

1% Ten did not answer with whom else they were living.
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one child was living with a spouse.'”" Seven reported that at least one child lived with another
relative (a sibling, a grandparent or aunt). Three reported that the child lived with a non-relative.

Arrangements for caregiving and for the financial support of children not living with both
parents are, at least potentially, matters that would be decided with reference to responsibilities
under family law. The data suggest a number of significant trends. First, there are very few
cases in which parents report joint-parenting arrangements. It is also interesting to note that not
one of the respondents who had at least one of their children living with them part of the time, or
who reported very significant visitation with the child or children to whom the first section
applied, described their relationship with the child and the other parent as one of “joint custody.”
In community meetings as well, nearly everyone was unfamiliar with this term. Of course, it is
also notable that none of the respondents who had a child living with them part of the time
reported having gone through the court system. At meetings, people did not tend to differentiate
between legal and physical custody, and used the term “custody” simply to denote the residential
arrangements of the children.

Also, the results underline the significance of taking the extended family into account in
decisions about custody and access. Clearly, it can be anticipated that extended family members
may be doing more than applying for rights to access. Whether or not these cases go to court, a
significant number of non-parents have physical custody of children who do not live with their
parents.

38 CONTACT WTH NON RES DENTI AL PARENTS

One of the key issues in family breakdown situations is the extent to which children continue to
have contact with parents with whom they are not living. The data are flawed in that
considerable numbers of respondents did not answer these questions. However, we were able to
sketch some broad conclusions.

Respondents in our study tended to report that in most cases, contact continued between children
and their non-residential parents. Nevertheless, about 20 percent of respondents reported having
lost all contact with at least one of their children. This is about the same as the national rate.

One major national study reports that about one sixth of fathers report that they have lost all
contact with their children, and about one quarter of mothers report that their child has no contact
with the father.'”?

The most frequent type of contact reported was daytime visits. Fewer people said they had
overnight visits or merely telephone contact. Nationally, survey results have shown that when
children do not have in-person contact with their non-custodial parents, they also do not have

1% There is no way to know with certainty whether this spouse was also the parent, however, the format of the
question (see household survey questionnaire Children B1 and C1) suggests that the spouse would be someone who
was not a parent of the child.

12 Celine LeBourdais, Heather Juby and Nicole Marcil-Gratton, Keeping Contact with the Children: Assessing the
Father/Child Post-separation Relationship from the Male Perspective (Ottawa: Department of Justice Canada,
Family, Children and Youth Section: CSR-2000-3E).
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telephone or letter contact.'” Although the sample is small, about half of the parents who lived
far from their children reported staying in touch by telephone and letter (see Table 17).

Tab e 17 Non-red dentid Parent Qontact by Type d Gontact and by Gender o

Respondent *
Female Male Total respondents Total sample
Daytime visits 5 2 7
42% 18% 30% 22%
Telephone/letter 2 4 6
17% 36% 26% 19%
No contact 3 4 7
25% 36% 30% 22%
Overnights 2 1 3
17% 10% 10% 9%
Missing data - - -
28%
Totals 12 11 23 32
100% 100% 100% 100%

N=32 respondents who reported having children who did not live with them all the time.
* The table reflects only information from the first children section filled out by respondents.

It was our hope to be able to report on the amount of time that respondents spent with their non-
resident children. However, the data set is too small and appears to be inconsistent on this point.
Unfortunately, we were not able to determine the average amount of time respondents spent with
their non-resident children in a month or during the year.

381 Long dgance Access

We were able to collect data on one factor that clearly affects continuing parental access,
namely, the relative proximity between the household of children and non-resident parents.
Because of the large distances and considerable expense involved with necessary air travel,
relocation issues are particularly poignant and intractable. Our results show that about half of the
respondents in our survey who did not live with their children could only reach the place where
their children live by airplane (see Tables 17 and 18).

' Ibid.
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Tab e 18 D stribution o Nonrres dent Parents Gontact by Dstance
<10 km Nearby Northern In Canada Total Total
(this community, community or US respondents | sample
community) ground (NU/ NWT, outside
accessible air access) NU/NWT
(10 hours)
Daytime visits 5 2 7
Row percent 71% 29% 100% -
Column percent 50% 22% 32% 22%
Telephone/letter 1 4 1 6
Row percent 17% 67% 17% 100% -
Column percent 50% 44% 100% 27% 19%
No contact 3 1 3 7
Row percent 43% 14% 43% 100% -
Column percent 30% 50% 33% 32% 22%
Overnights 2 2
Row percent 100% 100% -
Column percent 20% 9% 6%
Missing data - - - - -
31%
Totals 10 2 9 1 22 32
Row percent 45% 9% 41% 5% 100% -
Column percent 100% 100% 100% 100% 100% 100%

Family lawyers in Nunavut have reported that one of the biggest issues for separating parents is

negotiating access when a parent wants to leave the community in which he or she had been
living with their spouse. Lawyers told us there was relatively little room for compromise on this
point in most families, as there were often insufficient resources for regular visits over long
distances. At community meetings in Pond Inlet and Coral Harbour, we heard frustration and
expressions of loss about children who had left the community with one parent and were not
going to be able to come back with any regularity.

Interestingly, there was no strong relationship between the cases in which one parent reported
that the child lived far away and those in which the parent reported they had no contact with that
child or children. There were as many cases of no contact reported when the child lived in the
same community as cases when the child lived far away. One obvious conclusion is that the
relationship between the parents, and between the parents and the children, remains a crucial
issue in terms of continuing parental contact.

Nevertheless, distance is important in that most parents living far away reported that they had no
contact, or only contact by telephone and letter.'® There was only one case in which a parent
reported that their child or children had not only left the community, but left the North. This was
somewhat surprising, as there appears to be community concern about children leaving the North
when parents separate, and about the potential results of doing so, especially for Inuit children.
This factor also is recognized in the law, as courts are mandated to consider children’s

19 All (7) parents who lived far away no longer saw their children. More likely, this should be interpreted as seven
out of nine parents, since in two cases the parent reported that one or more children lived bo#h in their own
community and in a distant community.
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continuing connection with their culture and family networks by the Children’s Law Act. This
bind is more critical than that facing many parents and children elsewhere in Canada when one
parent wants to relocate to a place far away, since there are very few options for relocation that
do not involve airplane travel. Despite clear discontent with the status quo on this subject, it is
also clear that this issue is not litigated. There have been no written decisions under either the

Children’s Law Act or the Divorce Act on the subject since 1998, when the new legislation was
passed in the territories.

382 Saidadion and Hfortsto Change Arrangenents

Overall, respondents displayed relatively little dissatisfaction with their arrangements concerning
contact. Only 4 of 32 respondents who were not living with at least one of their children all the
time said they were dissatisfied with their arrangements. Eighteen reported being satisfied, and
eight had no opinion. Too few people responded to this question to reliably report on the reasons
why they were or were not satisfied. Most who said they were satisfied reported being able to
see their children whenever they wanted and had a continuing sense of being a family. Of those
not satisfied, one said it was because the mother would not allow him to see his child, and the
other said his child lived too far away (two did not answer).

Finally, those same parents were asked whether they had ever tried to change the living
arrangements of their children. Few (only four respondents out of 31 who answered) had ever
tried to change any arrangement concerning contact with children who were not living with
them. Although they were asked, none of them gave reasons why they had, or had not, tried to
change arrangements.

We asked separated or divorced survey participants if they knew that a person could go to court
for a decision about custody or access. The majority of respondents (22 of 31) said they knew
that one could go to court, and only six said they did not know. A slightly larger group answered
a question about the importance of knowing about the existence of the court as a recourse;

29 said they thought this information was very important, and only three said they didn’t
consider the availability of a court determination important to them.

In summary, parents did not express widespread dissatisfaction with contact arrangements
between non-residential parents and their children. Most visits are occurring during the daytime
with fewer parents reporting overnight visits or just telephone contact. In a considerable number
of cases, however, non-residential parents report losing touch with their child or children.
Lawyers and community members agree that one important reason for loss of contact is the
problem of distance, particularly intractable in Nunavut’s isolated communities. However,
distance alone does not account for the loss of contact or other problems.

39 PAYMENT OF SUPPORT

Child support has been an important priority of family law efforts in Nunavut in the last 10 years.
The development of the Maintenance Enforcement Office has been the only family law initiative
to be consistently funded and institutionalized. The Government of the Northwest Territories
enacted the Child Support Guidelines, which have been grandfathered into Nunavut law, and
both levels of government have allotted significant resources to the dissemination of the
Guidelines and to public awareness campaigns to promote their use. Nevertheless, it is clear that

-55-



child support is not being paid in the majority of cases in which parents are not living with their
children; the Guidelines are not well-known, and there is little use of enforcement services
relative to the number of potential cases involving support obligations.

In our survey, a small minority of parents reported receiving support for at least one of their
children. Only seven reported receiving financial support, while 18 respondents said they
received no support. Four parents reported receiving various kinds of material support other than
money, and 20 said they did not receive any type of material support.'” Non-financial support
has been emphasized in family law reform recommendations to date as being culturally
appropriate, consistent with the duty to provide for the family in traditional ways (for example,
with meat), and particularly suitable if people have low incomes.'*® However, our results
suggest that the practice is not very common in Nunavut.'”” This may be an area in which public
education could be useful and would also be perceived as culturally appropriate.

A larger minority of non-resident parents, by contrast, reported paying support for at least one of
their children. Fifteen parents not living with their child or living with their child only part of the
time reported that they paid support. Seventeen of that group said they had not paid support.108
In that group, exactly the same proportion of people said they had contributed or not contributed
material support. Respondents also reported that a minority of their spouses contributed support
for children under age 18: eight said their spouse did provide support and twelve said their
spouse did not.'”

There was slightly greater consistency between payors and recipients in terms of the frequency
of support payments. The largest number of people in both groups said they received or paid
support regularly, defined as at least once a month.''® A smaller number in both groups said they
paid or received support “fairly regularly,”''" at least several times in a year. Still fewer were the
people who said they paid or received support “occasionally” or when the payor was
employed.'"?

Non-residential parents were asked why they did or did not pay child support. Parents cited a
sense of responsibility for children, the fact that children were still family, and the existence of
an agreement as reasons to pay support. Several reasons were given for why some parents were
not paying support. The largest number of these parents said that they were not paying support
because they had not been asked to. Several people said they did not pay because they had no
obligation to, or because they were no longer living with the child. A couple of people said they
did not pay because they were supporting a new family. It is interesting to note that of those who

195 Thirty-four did not answer each of these questions.

1% See Peterson, supra note 27, and Ministerial Family Law Reform Working Group, supra note 28.

197 1t is possible that the question was not well understood. We know the surveyors understood the question, but if
people did not understand or ask for clarification, this phenomenon may have been under-reported.

1% Of this group, 10 did not answer the question.

19 Five people did not answer this question.

"% Four of nine recipients said they received support regularly. Eleven of 22 payors said they paid regularly.

" Three of nine recipients said they received payments at least several times a year; five of 22 said they paid on that
basis.

"2 Two recipients reported receiving support occasionally, and six payors reported paying less than several times a
year.
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were entitled to receive support but were not receiving it, about one third (seven respondents)
had asked for support and two thirds had not asked for it (13 respondents).

381 Actud Odersand Enforcenment Activities

These results can be compared with actual orders and enforcement activities in the Maintenance
Enforcement Program.'® As of January 2001 there were 166 open files in the Nunavut office.
Of those, only about a third (56) are “all-Nunavut” cases, in which both the payor and the
recipient live in Nunavut. Overall, fewer than half the recipients (only 81) live in Nunavut. Of
the Nunavut recipients, one fifth (16) of them live in Iqaluit and the rest are scattered throughout
the territory. The majority of files (85) are reciprocal enforcement cases, where the recipient
lives in another jurisdiction. Far fewer cases involve reciprocal enforcement by another
jurisdiction of a Nunavut order, in which the payor lives out of jurisdiction and the recipient is a
Nunavut resident (25 files, or 15 percent).

This information raises a number of points.

First, while it is difficult to calculate precise numbers, it appears that somewhere between three
and eight times more people are actually paying support than are registering orders or
agreements with the Maintenance Enforcement Office.''* Depending on how one interprets the
“no answer” respondents, it appears that between 12 percent and 28 percent of respondents
receive support for a child. By contrast, recipients registered with MEP make up about

five percent of the one third of Nunavut families (approximately 1,750) in which a parent does
not live at home.

This is encouraging because it suggests that more children in Nunavut are receiving the support
that is due to them, or some of it, than just the small number of cases enforced with government
assistance. Of course, little information is available about the amount of payments or the
regularity of payments in these cases, so it is impossible to know whether people outside the
system are actually receiving amounts comparable to what would be ordered by the courts, or
comparable to amounts that could be collected through the program.

The statistics on reciprocal enforcement are also thought-provoking. Almost half of the people
using the program to obtain support do not, in fact, live in Nunavut. This raises questions about
how to develop the territory’s main family law program in a manner that serves primarily
Nunavummiut, without interfering with federal commitments.

It is also notable that few Nunavummiut are enforcing orders against those outside the territory.
There is a community perception that many of the single women’s children are conceived during
relations with people “passing through” the community, a significant number of whom are from
the south. We have heard that these single mothers—and their parents—felt unable to get
support from these absent fathers. There was strong support for using the law to enforce the

'3 All statistics from the Nunavut Maintenance Enforcement Office were provided by Charlene Johnson, Director of
Maintenance Enforcement, in an emailed report on January 31, 2001.

' Based on a comparison between the rate of respondents who reported receiving child support and the percentage
of the population represented by the files in the Maintenance Enforcement Office. The difference, between three
and eight times, reflects the margin of error in our survey.
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responsibility of these “hit and run” fathers, even among persons who were generally more
ambivalent about enforcing support obligations. Given the legal and logistical complexity of
finding these fathers, proving their paternity, asserting a claim against them in their province and
enforcing it, there is a significant need for services to deal with this demand.

One factor accounting for the relative non-use of Maintenance Enforcement Services is a lack of
knowledge about them. Respondents were asked how much they knew about the Maintenance
Enforcement Program, and about government activities to enforce child support collection. In
general, there is little public awareness of these services. Only about 16 percent of respondents
said they had heard of MEP.'"” A notably larger number of people were aware that the
government provides child support enforcement services: 27 percent (see Table 19).

Tab e 19 D stribution o Respondents Famliarity wth Mai ntenance Enf or cement
and Chil d Support Services

Heard about the services? Percent of total sample
Maintenance Yes 56 16%
Enforcement 19%
Program No 236 69%
81%
Child Support Yes 93 27%
Services 32%
No 199 58%
68%
Total respondents 292 342
100% 100%

Although people were unfamiliar with the existing maintenance Enforcement Services, many
respondents who had experienced separation (21 of 30) said they were aware that the law
required parents to support their children. Even among that group of separated parents, barely
half (16 of 29) said they knew about any enforcement services provided by the government.
Almost all the respondents (28 out of 31) thought that the services were very important. People
gave various reasons for this, including the difficulties of supporting children as a single parent,
the high cost of raising children, and the obligation of each person to work to support their
children.

These results strongly suggest a need for the Maintenance Enforcement Program to make its
services better known in the territory. In addition, the name “Maintenance Enforcement” is
clearly not one that many Nunavummiut recognize or associate with the activities of the office.
It may be preferable to give the services a new name that will be more easily recognized and
identified by people in communities.

It was also clear that addressing the possible negative perceptions of child support or the
Maintenance Enforcement program is important. While the principle that parents should support
their children was strongly embraced, we heard repeatedly that people in communities think it is
unfair for people with little money to be asked to pay large amounts. They were very concerned
that low-income people were racking up large debts that they would never be able to pay back.

'3 Of all respondents, including the 49 who did not answer.
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This was clearly identified as the major problem with MEP, and indeed, with the principle of
child support. In addition, several people raised serious concerns about cases when a person is
required to pay large amounts under a previous order and is unable to support himself or his new
family.

To a large extent, the problem of inability to pay is heavily focussed on arrears. The majority of
payors (47) were in significant arrears. Average arrears owed to custodial parents for all

166 files amount to almost $10,200 dollars, or a total of $1,690,417. Major efforts and vigorous
enforcement since the inception of the Nunavut office a year ago have made a considerable dent
in this problem.''® At this point, a large number of the MEP files in Nunavut are showing
current payments. Of 56 Nunavut files, for example, monthly payments are being made in 43 of
them.

For the credibility of the system alone, these issues should be addressed. Payors need to have
their orders or agreements modified to take into account their actual circumstances. There have
been almost no modification orders made in the last several years. It would be useful to
publicize the possibility of obtaining a variation in a court order; and also to allow payors and
recipients to agree to forgive a portion of the arrears or to accept material support, such as food,
in place of financial contributions. These arrangements should be recognized by the
Maintenance Enforcement Office as well as registered with the court. For years, too, there have
been no default hearings in Nunavut. It is hoped that the first hearings will begin this year. As
they become more routine, they will provide an opportunity for payors to alter untenable orders
as well as an effective collection mechanism for those payors who willfully disregard their
support obligation.

In summary, research results in the area of child support are somewhat disturbing. A minority of
custodial parents report receiving child support, and a slightly larger minority of non-custodial
parents report paying it. The major emphasis among those surveyed was on financial support for
children, not other forms of support, such as foodstuffs. The Maintenance Enforcement Program
is involved in only a minority of cases in which support is actually being paid. MEP has
considerably expanded in the last 10 years, and is now quite successfully receiving payments on
its open cases. However, research revealed disturbing information about the program, notably
that Nunavummiut recipients are not the primary beneficiaries of the program at this time and
that widespread public knowledge about the program is lacking.

'® On March 1, 2000, the total arrears were $1,939,809.17. As of January 31, 2001, they were $1,690,416.90. This
is a reduction of $249,397.27.
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4 RESULTS OF RESEARCH PROGRAM PROCESS ERM CES
AND I NFOR MATI ON

Underlying the main issues in the study is the central question of process. Even in the survey
context, respondents openly shared information with us about how they had reached
arrangements to address issues concerning support for and custody of their children. This
provides a useful quantitative element to the abundant comments we received in community
meetings. There are clear implications for the development of law and services.

41 RESOLM NG CUSTODY AND SUPPORT | SSUES

In our study, 78 parents were not living with at least one of their children. This is more than the
number of people who identify themselves as separated or divorced, and likely includes lone
parents and some people who are no longer in a common-law relationship but do not identify
themselves as “separated.” We asked them if they had ever had an agreement with another
person about the custody or support of their children. Ten did not answer. For the rest, the
results were quite striking: almost 60 percent (40) said they had never had any such agreement.
Just as striking, only two people (less than 3 percent) said they had had a court order to address
issues of custody and support. Of the remainder, 16 had a written agreement and 10 had an
unwritten agreement (respectively, about 23 and 15 percent)''’ (see Figure 4).

These somewhat dramatic statistics should be viewed in light of national research that also tends
to show surprising results about the many cases resolved without court involvement. Two recent
surveys suggest that about a quarter of separated parents in Canada have no initial agreement
regarding issues of custody, access or support.''® The survey relating to child support found that
most parents without arrangements had not sought child support at all, either for economic
reasons, because the children were adults, or because of the hassle involved in reaching an
agreement. The findings on this point have quite dramatic implications for the court system.

""" We also asked whether the actual arrangements for spending time with children had mirrored agreements or court
orders. However, we received responses from only 12 of the 27 respondents to whom the question might have
applied: seven said the time was close to what the court ordered, four said it was more than what was ordered, and
one said it was less.

"8 Report to Justice Canada Child Support Team, Canadian Facts, “Survey on Arrangements Dealing with Custody
and Access,” unpublished background paper and Canadian Facts, “Survey of Parents’ Views on the Child Support
Guidelines,” Report to Justice Canada Child Support Team, unpublished background paper.
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Hgure 4 D stribution o Respondents Arrangenents Regard ng Chil dren

B Unwritten
agreement ONo answer
13% 13%

O Written agreement
21%

O Court order

3%
B No agreement

50%

The fact that few child support agreements are made raises several questions. We do not know
exactly what occurs when there is no agreement in place. Are children’s needs met? Was there
a clear unwritten understanding? Was there duress, or flight? It seems likely that this result
reflects what has been widely described as a classic Inuit cultural trait, that is, non-
confrontation.'"’

Factors that would affect a person’s decision to go to court in a family law case were discussed at
length in community meetings. All participants agreed that few people went to court. Aside
from practical difficulties, there was a perception that fighting over children was bad for them—
might even kill them—and therefore should be avoided whenever possible. A number of
participants in the stakeholder consultation suggested other factors as well.

¢ Imbalances of power between spouses when one has been a victim of violence or has been
intimidated by their partner. One lawyer described witnessing a repeated pattern of a mother
who, when alone in his office, could clearly express what she wanted, but who would not be
comfortable saying anything at all when her spouse was present.

19 See, for example, the very interesting ethnographic work of Phyllis Morrow, “Yupik Eskimo Agents and
American Legal Agencies: Perspectives on Compliance and Resistance”, 1996 2 Journal of the Royal
Anthropological Institute, 405.
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¢ Intergenerational effects of residential schooling, or child welfare involvement in the family.
One commentator noted that some Inuit parents may lack the confidence to claim custody of
their children because they doubt their own parenting ability, and have often been told directly
or implicitly that they are not fit parents. She suggested this was a common problem acute in
interracial disputes about custody.

e Children have an exceptionally large role. Several people expressed the view that there are
few disputes because most people consider that children should decide where they want to
live, though at a much younger age than is the norm in the rest of Canada. Most participants
in the session said they thought it was not uncommon for a five-year-old child to make a
decision about where he or she should live.'*

Certainly, these results confirm the widespread perception that most people in Nunavut do not
turn to the courts to deal with questions concerning to their children. The national custody and
access study showed that about a third of parents nationally go to court.'*’ This is 10 times the
proportion of people who go to court in Nunavut. If the legal regime that is in place—the
Divorce Act and the Children’s Law Act—is affecting the majority of Nunavummiut, it is not
doing so by means of judicial decision-making. If at all, it affects people in the ways they
internalize norms about fair and reasonable arrangements for their children. It is just as likely,
however, that other non-statutory norms, cultural and otherwise, may be at play. Consistency in
informal arrangements would tend to suggest a strong set of norms; lack of consistency may
reflect competing norms as well as widely differing circumstances.

The question of whether people sought assistance when they were separating also reveals a high
level of autonomy. We received 66 six answers to the question. Slightly fewer than one third
(21) of respondents said they had turned to assistance when they separated; the remaining two
thirds (45) said they had not sought assistance. It is possible that the question was not as broadly
understood as we had intended, but nevertheless, this seems to suggest that the majority of
people did not have any expectation of receiving any outside assistance when they separate. Of
those who had received assistance, nine said they had turned to a social worker, eight to a
lawyer, and four to a friend, relative or elder (there was some overlap between these groups).
Two had sought assistance from a court worker and one sought help from the community liaison
officer, a former type of Hamlet official who often provided a link to different government
services.

2% Stakeholder consultation on June 13, 2001.
121 Canadian Facts, Survey of Arrangements, supra note 118.
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42 FAMLY LAWSERM CES

The question of process or lack of it leads directly to the question of services, or lack of them.
The stark reality of Nunavut life is that there are very few social services in most communities.
Services tend to be concentrated in larger communities and regional centres, and even their
resources are limited. Services are rarely specialized, and service providers are almost always
overburdened. The result is that most Nunavummiut do not have access to services as they are
conventionally understood. In this study we also tried to grasp what informal or general services
may be filling gaps where there are no specialist services.

421 Famly Law Services Avall ad ein Nunavut

For the service inventory, we conducted telephone interviews with Senior Administrative
Officers in most Nunavut communities, excluding the very smallest and the regional centres (see
methodology for detailed discussion). We asked about their perception of how often people in
their communities had difficulties with separation and divorce, and what services existed for
people experiencing such difficulties. Most officials thought that separation was a relatively
common issue, although divorce was much less so. The majority (11 of 17) knew of individuals
or families experiencing difficulties with separation or divorce. The most commonly cited
problem in their view was violence (16 of 17 respondents ), and about half mentioned problems
in certain cases with custody, access and support issues. Their perspectives are important as,
with the Hamlet Council, the Senior Administrative Officers continue to play a major role in
community planning and budgeting.

The results also revealed a drastic shortage of services. Social services, including child
protection and supervision of probation as well as any other priorities, are provided by a social
worker in most communities (14 out of 17). However, several communities reported serious
problems with retaining social workers: six communities reported that during the previous two
years they had no social worker for periods of one month to one year. Seven of 13
Administrative Officers who currently have a social worker in town said that person addressed
family problems, two said they did not and four did not know whether the social workers provide
family support services.

Almost as many communities reported having a community wellness or mental health worker
(12 out of 17). Community wellness and mental health workers provide a combination of
substance abuse and other mental health services. Another four communities have a counsellor
resident in town. A handful of communities reported somewhat more unusual institutions, such
as the Family Resources Centre run by the Ilisagsivik Society in Clyde River, or the Men’s
Wellness Group in Pangnirtung. There are other communities, such as Whale Cove in the
Keewatin, where there is no RCMP, no full-time social worker, no guidance counsellor, no day-
care, and no safe house for victims of violence.

The most commonly cited services were those for people experiencing violence: six out of

17 communities had safe homes, and another two communities outside of regional centres had a
shelter. Another community reported having a “makeshift” shelter. Several people mentioned
that the RCMP provides a family law service. One administrative officer said the Community
Justice Committee provides services for people with family law difficulties.
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In terms of services for youth, students may have access to a guidance counsellor (in 10 of

17 communities) or to a youth committee (10 of 17 communities), a major source of program
planning for youth out of school. Fewer than half of the youth committees had a staff person
responsible for coordinating these groups. By and large, the committees focus on recreational
programming for youth and do not offer support services for young people having difficulties
with life events such as family breakdown. In our visits to the high schools, it became very clear
that teenagers desperately need information about the family law process, not only as individuals
affected by their parents’ relationship difficulties, but also as parents themselves. The schools,
specifically the classroom through curriculum development, continue to be one of the only ways
to reach youth and children in all communities.

The other universal community institution, in every Nunavut hamlet or town, is the church. The
church in most communities is Inuit-run, unlike many other programs. We heard considerable
anecdotal evidence of church groups getting involved in counselling couples experiencing
marital breakdown. However, several informants noted clear limits to the services provided
under church auspices, since separation is contrary to the religious principles of each major
organized group. Several people said they personally would not turn to the church with a
question related to separation or divorce for that reason.

Outside of these services, there were a handful of other groups (an elder’s group, a caregiver’s
committee), but most of the other administrative officers reported no other services in the
communities.

This lack of services has one clear implication for legislative reform. Any reform that tends to
mandate services as a prerequisite to divorce or court involvement is likely to create a major
barrier for people from smaller communities in the North. From a northern perspective, any
mandatory services would be impossible to provide on a routine basis. There is no mediation in
place; parental education programs would have to be limited to a videotape presentation
accessible to all; counselling is inconsistently available and, in many cases, counsellors have
limited expertise or a conflict of interest.

422 Use and Knowedge o Fanily Law Servi ces

In the household survey, we asked about knowledge and use of several major types of services
specifically for 