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INTRODUCTION

Victims and Survivors of Crime Week 2019 will run from
May 26, 2019 to June 1, 2019. The theme this year is “The
Power of Collaboration.” This theme runs through all the
research that we are showcasing in this year's Research
Digest. Collaboration is key to effective responses to
victims' needs and to ensuring that they participate and
are proftected at all stages of the criminal justice system.

The first article is by McGill University law professor Marie
Manikis. She reviews recent case law on victim impact
statements and on community impact statements. Natacha
Bourgon'’s article follows, describing the findings on the use
of restorative justice from a 2018 survey of criminal justice
professionals. In the third article, Susan McDonald examines
access to justice for victims and describes the national legall
problems survey currently being developed, and what data
it might collect. Shanna Hickey then documents the results
of a short survey of participants attending a symposium
on testimonial aids in March 2018. In Issue No. 12, we have
also included a catalogue of all the articles included in
the past Digests, Nos. 1-12. Readers have asked for this in
the past and we hope that they find it a useful resource.
Conferences in 2019 related to victims of crime are also
listed as usual.

As always, we welcome your feedback.

Susan McDonald
Principal Researcher
Research and Statistics Division

Jocelyn Sigouin
Acting Director
Policy Centre for Victim Issues
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RECENT DEVELOPMENTS IN VICTIM AND COMMUNITY
PARTICIPATION IN CRIMINAL JUSTICE

By Marie Manikis'

INTRODUCTION

Victims' rights and the laws on victim impact statements (VIS)
have evolved considerably since the last update in the 2012
Victims of Crime Research Digest (Manikis 2012). In 2015, the
Victims Bill of Rights Act (VBR) was revised to the stand-alone
Canadian Victims Bill of Rights (CVBR),2 which entrenched
victims' rights in federal legislation for the first fime. These
rights include:

e theright to information about the criminal justice
system, the status of the case, and the services
available to victims;

e the right to profection, including security and privacy;

e ftheright fo parficipation, as a way to have victims’
views considered;

e theright to request restitution to compensate victims
for loss; and

e theright fo remedies, by lodging complainfts if victims
feel their rights have been violated.

The VBR also amended the Criminal Code of Canada?®
(CC) to infroduce community impact statements (CIS),
additional provisions on VIS, and forms to specify what
these statements should say. This article discusses key
cases that are implementing VIS, CIS, and the CVBR, as
well as infernational developments in this area of the law.

' The author is most grateful to Vincent Marquis and Jess De Santi
for their invaluable research assistance.

2 Canadian Victims Bill of Rights, S.C. 2015, c. 13, s. 2.

3 Criminal Code, R.S.C. 1985, c. C-46.

1.0 VICTIM IMPACT STATEMENTS: RECENT
GUIDANCE FROM THE COURTS OF APPEAL

1.0 Framework

Since 2012, Canadian Appeal Courts have provided
additional guidance on VIS.

The 2013 Berner* decision sets out some of VIS’s key guiding
principles and limitations. First, the British Columbia Court
of Appeal emphasized that VIS must further the purpose
of determining a just sentence by keeping in mind the
objectives of sentencing under section 718 of the Criminal
Code fo:

e denounce illegal conduct,

e deter offenders from committing crimes,

e separate offenders from society if necessary,

* help fo rehabilitate offenders,

¢ make amends for harm done, and

e acknowledge the harm offenders have done.
Second, VIS must not contain material that
e distracts the court from what it properly needs to

consider at sentencing,

e appears to place value on the life of the victim over
that of the offender, or

* seeks to compensate the grief of the victim(s) by
imposing a harsh senfence.

4 Rv Berner, 2013 BCCA 188. Although this decision predates the
CVBR, it is frequently cited in subsequent decisions.

VICTIMS OF CRIME Research Digest —ISSUENo. 12 §



The sentencing judge must be wary of the risk of valuing
victims based on the strength of feelings expressed in the VIS.
When such information is present, judges can either ignore

it or have it deleted if both Crown and defence consent.®
Further, since refribution (just deserts) is an important rationale
for sentencing in Canada, VIS and CIS are important tools
for assessing the offender’s moral blameworthiness and

the seriousness of the offence in the process of crafting

a just sentence.¢

1.1 A flexible approach to delivering VIS

Before the VBR, the courts did not specify how VIS was to
be delivered. As a result, courts’ decisions on VIS varied.
For instance, in MB,” an email was accepted as a VIS, on
the basis that the Criminal Code allowed the form of the
VIS to be flexible if no party objected. In Berner, however,
the British Columbia Court of Appeal concluded that the
sentencing court and Crown erred in allowing a photograph
of the child victim and a video of a school performance to
be shown. The Court stated that this material heightened
emotions, carried the risk of unjust sentencing, and raised
the victims’ expectations that the tribute would influence
the length of the sentence.

The 2015 CC amendments allow a flexible approach to
reading® VIS and various methods of presenting them.? In
Morgan,'® however, the judge made clear that anything
beyond reading the VIS, such as the use of photographs
and video presentations, requires victims to apply to do so,
and to give adequate notice to defence and the court.
The VIS form itself instructs victims that their VIS may include
a drawing, poem, or letter if this helps them express how
the crime affected them. Courts have been receptive

to these different means of delivery, which also include

See R v Denny, 2016 NSSC 76.

See R v Vienneau, 2015 ONCA 898; Denny.

R v MB, 2013 ONCA 493.

The Criminal Code allows victims to deliver the statement by
reading aloud, in the presence of a support person, reading

outside the courtroom by CCTV or behind a screen, orin any
other way the court deems appropriate.

7 See Criminal Code, Form 34.2.

1 Rv Morgan, 2016 CanlLIl 60965 (NL PC).

® N o o

photographs.'' For instance, in Bains,'? the mother of a
murder victim included a poem that the sentencing judge
alluded to and responded to positively.

Whether viewing videos as a way of delivering VIS is
acceptable has yet to be clarified. As seen in Berner, judges
have been reluctant to permit videos due to the heightened
emotions involved. However, as will be seen in Denny in
the contfext of CIS, a judge, exceptionally, allowed the
presentation of videos when necessary "“to properly place
before the court a window info the community and the
impact of the crime on that community.”'® In the context of
VIS, courts may benefit from the limited empirical research
on videos in the United States to determine the potential risks
involved in the great emotional appeal of this method.

1.2 VIS as aggravating and mitigating evidence?

Most appeal and frial courts across the country have
recognized that VIS evidence can be aggravating at
sentencing, that is, it could support a stiffer sentence.
Appeal courts have either used VIS evidence as an
aggravating factor,'® or determined that it is not an error
in principle for a sentencing judge to determine that the
impact of a crime on the victim, as described in the VIS,

' Cases where judges have allowed letters include: FD c R,
2016 QCCA 173; R c Roussy, 2017 QCCQ 1318; R v Braun, 2018
BCPC 169; drawings: R v Chol, 2017 BCSC 1709; R v DSA, 2017
NWTSC 22; poems: R v Dillon, 2017 BCSC 1185; R v Andrews, 2017
ONCJ 178; R v DL, 2018 ONSC 3409; photographs: R v Morgan,
2016 CanlLll 60965 (NL PC).

12 R v Bains, 2015 BCSC 2145.

13" Denny at para 120.

4 For further discussion on this issue see Marie Manikis, “Victim Impact
Statements at Sentencing: Towards a Clearer Understanding
of their Aims,” University of Toronto Law Journal 65, no. 2 (2015).
To date, research on this issue is scarce and has focused on VIS
with mock jurors in death penalty cases in the United States. See
Christine M. Kennedy, "Victim Impact Videos: The New-Wave
of Evidence in Capital Sentencing Hearings” Quinnipiac Law
Review 26 (2008). It suggests that in that context, videos and
music probably have a greater emotional impact on the process
than prosecutors reading statements.

15 In Saskatchewan: R v Leroux; in British Columbia: R v Ahnert,

2014 BCCA 212; in Manitoba: R v LLP, 2016 MBCA 79; in Nunavut:

R v Lyta, 2013 NUCA 10; in Ontario: R v Vienneau, 2015 ONCA 898;

in Quebec: R v Ramia, 2016 QCCA 2084.
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is an aggravating factor.' Indeed, an appeal court has
highlighted that if it were otherwise, VIS would have limited
use, thus rendering the mandate to consider VIS as part of
the sentencing process'” meaningless.’® Most judgments at
the trial and appeal levels have relied on newly enacted
Criminal Code provisions to justify using VIS evidence as
an aggravating factor.’ Furthermore, courts in several
provinces have expanded the factors that can aggravate
the offender’s sentence to include ancillary, or secondary,
harm? suffered by family members (or people who were
close to the victim) even in some non-homicide cases.?!

In Alberta, the question remains unsettled. In Deer,??

the Court of Appeal found that the frial judge erred in
treating VIS evidence suffered by family members as an
aggravating factor after the murder of a victim. It remains
unclear whether the Court of Appeal also rejects all use
of VIS evidence as aggravating or whether this rejection
only relates to secondary harm. This lack of guidance is
felt at the trial level. Some trial judges have found that
when the harm (direct or indirect) described in the VIS is
not disputed, the facts in the VIS can be relied upon as

¥ Rv AG, 2015 ONCA 159.

7 As per Criminal Code, s. 722.

8 Rv AG, 2015 ONCA 159.

17" The Criminal Code was amended in 2012 to include an
additional aggravating factor of sentencing. Section 718.2(a)
(iii.1) recognizes that “evidence that the offence has had a
significant impact on the victim, considering their age and other
personal circumstances, including their health and financial
sifuation” is a relevant aggravating factor.

2 See R c Cook, 2009 QCCA 2423 (Quebec); Vienneau;

R v Stubbs, 2013 ONCA 514 (Ontario); R v Bourque, 2014

NBQB 237 (NB); R v George, 2016 BCSC 291 (BC); Denny (Nova
Scoftia); R v MacRoberts, 2018 PESC 7 (PEI). This type of harm is
referred to as "ancillary harm” and is discussed in greater depth
in Julian V Roberts and Marie Manikis, “Victim Impact Statements
at Sentencing: The Relevance of Ancillary Harm,” Canadian
Criminal Law Review 15, no.1 (2010).

21 Although ancillary harm was generally restricted to the context
of homicides, courts have recently recognized ancillary harm in
the context of attempted murder (Vienneau; Stubbs) and sexual
assault (MacRoberts).

2 Rv Deer, 2014 ABCA 88.

aggravating circumstances.?® By contrast, in Krahn,? the
judge interpreted Deer expansively, as prohibiting the
general use of VIS evidence as aggravating. In Firingstoney,
the judge interpreted Deer more narrowly to prohibit only
ancillary harm, suggesting that “a family’s loss, conveyed
through [VIS], cannot be treated as an aggravating factor
at sentencing”?® while specifying that this reasoning does
not ignore the aggravating factor at s. 718.2(a) (ii.1).

Courts have also confirmed that the Crown must prove
contested aggravating factors beyond a reasonable doubt.
Indeed, when a party relies on a contested aspect of the
VIS to aggravate the sentence, they must prove that aspect
beyond a reasonable doubt. In Racco,? VIS information,
containing medical diagnoses and records, was contested
and then rejected on the grounds that it had not been
proven beyond a reasonable doubt. Similarly, in BMS, the
court required more evidence than a VIS to conclude

that the level of psychological harm suffered by the victim
amounted to a “violent offence” so that a jail sentence
could be imposed on a young offender.?

Trial courts have not addressed the question of whether a
VIS can be used as a relevant mitigating factor. Appeal
cases, however, have considered victims' views that
support mitigation. In Guerrero Silva,?® the offender’s wife,
who was the victim of domestic violence, wished that her
abusive spouse not be separated from their child. The
Quebec Court of Appeal interpreted this as a form of
forgiveness and recognized that case law considers it to
be arelevant factor in mitigation. The court nevertheless

% See R v Klok, 2014 ABPC 102.

% R v Krahn, 2018 ABQC 587.

% R v Firingstoney, 2017 ABQC 343 at para 35.

2% Rv Racco, 2013 ONSC 1517.

27 R v BMS, 2016 NSCA 35. The Court of Appeal relied on the VIS,
which spoke of shame, regret and occasional anxiety, but “no
indication of any turbulent emotion or continued distress,” as well
as the short length of these statements (short bullet form and less
than half a page), to conclude that they do not suggest any
impairment of function or serious consequence upon which an
inference of psychological harm or serious psychological harm
could be founded.

% R v Guerrero Silva, 2015 QCCA 1334.
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highlighted the special care needed in domestic violence
cases to ensure that forgiveness is expressed without undue
pressure. The court also highlighted that forgiveness is
inversely proporfionate fo the gravity of the offence, and
that sentencing also has a dimension of social denunciation
- the offence encroaches on our society's basic code of
values — which goes beyond the interests of the offender
and the victim. Ultimately, the court concluded that
although the victim’s compassion towards the offender
did not stem from external pressure, the sentencing judge
placed too much emphasis on the victim’s wishes and
underestimated the evidence of arisk of future violence
towards the victim.? Interestingly, the court did not perceive
the victim's wishes as a sentence recommendation. It also
underscored that the victim's opinion as to the appropriate
sentence is irrelevant and should not be solicited or
considered by the sentencing judge.

Victims expressed their wishes for mitigation in another
recent case, HE.* In this case, the victims of sexual assaults,
namely the respondent’s wife and their two children,
stated in their VIS that they hoped the respondent would
get counselling for his anger and become a better person.
They did not want him jailed, and the wife was surprised
that there were potentially serious consequences to the
respondent’s conduct. Despite this recommendation,
the court did not rely on the victim's opinion to craft the
sentence. Instead, it retfained the need for denunciation
to justify several years of imprisonment.

These decisions highlight that although courts sometimes
consider victims' wishes and perceptions relevant, those
wishes are not defermining factors when the evidence
supports a greater need for denunciation. This is difficult
to reconcile with the view that the victim’s opinion about
the appropriate sentence is irelevant and that the judge
should not solicit or consider it.*' Indeed, separating the
victim’'s wishes about the future of the relationship from

% The court highlighted that around 30 infractions related to

domestic violence occurred between July 2012 and August 2013.

% R v HE, 2015 ONCA 531.
31 Guerrero Silva.

her wishes about the sentence to be imposed can be an
arfificial distinction for the judge, particularly when the
victim’s wishes about the relationship would result in the
offender not spending fime in prison. The VBR and the
Criminal Code amendments codify existing case law, which
includes where, in exceptional cases, the court has allowed
victims fo provide their reviews on sentencing. However,
the law does not specify these exceptional circumstances.
That makes it difficult to know which situations may warrant
victims' opinions.

Despite the VBR recognizing that the victim’s opinion can
occasionally be relevant at sentencing, some judges
have resisted the idea of allowing recommendations from
victims, particularly when they involve sentences that are
disproportionately severe.®? This issue was addressed in
BP:* the judge highlighted that the VBR does not create a
right for victims to recommend sentences, but it does allow
their recommendations to be admissible if permitted by
the court. It remains to be seen whether judges will grant
permission when they want to hear the victim's wishes for
the relationship, or whether VBR will also expand in other
contexts. The latfter approach was supported in Bard, where
the victim's opinion was heard on the issue of how long
the prison sentence should be before the offender could
become eligible for conditional release.®*

32 Guerrero Silva.
33 RvBP, 2015 NSPC 34.
3 Rv Bard, 2016 NBBR 160.
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2.0 COMMUNITY IMPACT STATEMENTS

The 2015 amendments to the Criminal Code in the Victims
Bill of Rights Act included a new CIS provision. This formally
recognized the use of CIS at sentencing. Since 2015,
approximately 25 reported decisions — all from trial courts —
have dealt with CIS.*®

2.1 What is a recognized community?

Although courts have not explained how to define a
community or identify a community’s representative when
submitting a CIS, discernible communities can be found in
the case law. They generally fall into one of four categories:

e the community of a particular neighbourhood,
town, or geographic area®* whose representatives
are often mayors;¥

¢ the community of the victim’s work colleagues,®®
typically represented by supervisors and company
representatives;®’

¢ Indigenous nations, whose representatives are often
Chiefs or managers;* and

35 More specifically, between 1 and 4 CISs were submitted in 17
of those decisions. In 3 decisions, a statement not filed explicitly
as a CIS by the Crown was accepted as such by the court. In
2 decisions, the court considered the impact of the offence
on the community despite noting the absence of any CIS filed.
In 1 decision, a document purportedly submitted as a CIS was
rejected as such by the court but admitted on a different basis.
Finally, in 2 decisions, statements were admitted as “Community
Victim Impact Statements.”

3 Forinstance, Hamilton's East End (R v Nicholls, 2015 ONSC 8136),
Brampton (R v Muzzo, 2016 ONSC 2068), Pitt Meadows
(R v Hecimovic, 2017 BCSC 1433), Savary Island (R v Ferreira, 2018
BCPC 142), and the Resort Municipality of Whistler (R v Price,
2016 BCPC 0216) were recognized as communities.

% See Muzzo; Hecimovic; Price.

% See Muzzo; R v Kakakaway, 2017 BCPC 342; R v SK, 2015
ONSC 7649.

% For supervisors, see Muzzo; for company representatives,
see Kakakaway.

% See R v Jongbloets, 2018 BCSC 403; R v EJB, 2018 BCSC 739.

e the community as a group with a particular identity

marker, such as the Muslim community or the LGBT
community.4!

Representatives of those communities seem fo be either
individuals*? or organizations® with those identity markers
who are activists within the community .4

2.2 CIS framework

Very few court decisions expand on the role, content, or
form of CIS. Courts have relied on the VIS framework to

interpret the CIS regime, particularly since both VIS and CIS
forms in the CC are similarly drafted. Indeed, as is the case

with VIS, CIS must not contain assertions of fact about the

offence or offender, and cannot contain comments on the

offender’s character or make recommendations about the

sentence. CIS are meant to convey the impact of the crime

on a community, as told by one person’s words.* While
some courts allow the mode of delivery to be flexible, this
is not always the case.

In Denny, two CIS were submitted — one by a member of
the LGBT community, which included presenting a local
community magazine and a YouTube video montage to

illustrate a memorial tribute made by the local community.

The defence objected to the admissibility of the magazine
and video, saying they did not comply with the newly
enacted CIS form. The judge accepted this mode of
delivery, highlighting that CIS should be prepared and
presented like VIS to the greatest extent possible, but that
it might be difficult for one person to fully articulate the
impact on the community or where it might be better to
communicate this impact in an unorthodox way. Indeed,

41" For an example of the Muslim community, see R v Brazau, 2017
ONSC 2975; for the LGBT community, see Denny.

42 See Denny.

4 See Brazau.

4 Forinstance, in Denny, the court noted that the individual
representing the LGBTI community had advocated for this
community in many capacities, had done so for a long time,
and thus was recognized publicly as a flag bearer for that
community.

4 Denny at para 115.
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the judge highlighted that form 34.3 of the Criminal Code
recognizes flexibility by allowing drawings, poems, or letters
to describe the harm suffered.

In Ali,* a document purportedly filed as a CIS by the
Crown was rejected as such by the court (although it was
accepted on different grounds). The court explained that
the document said nothing about the harm or loss suffered
by the community, only gave general information about the
frequency of a class of offences, did not refer to a specific
offence, and failed to conform to the required form, 34.3.

3.0 IMPLEMENTATION OF LEGISLATIVE CHANGES
INTRODUCED BY THE VICTIMS BILL OF RIGHTS ACT
This section examines cases that relied on the legislative
changes under the VBR to enforce victims’ rights, including
the right to

e information,
¢ the use of testimonial aids,
e restitution, and

e participation.

3.1 Rights to information and the use of
testimonial aids

The right to information* applies to different stages of

the criminal process. It has most frequently been used o
provide victims with information about decisions to release
the accused. More specifically, the provision was invoked
by administrative fribunals*® in the confext of non-criminally-
responsible—related decisions under Criminal Code section
672.38. Its purpose was to provide victims with information
about the decision to conditionally release the accused,
the specific conditions of release, as well as notices of future

4 Rv Ali, 2015 BCSC 2539.

4 Under section 8 of the CVBR.

% See S.A. et Responsable de I'hépital A, 2017 CanLIl 143991
(QC TAQ); D.B. et Responsable de I'hépital A, 2017 CanlLll 93597
(QC TAQ); A.l. et Centre hospitalier A (Hopital A), 2018
Canlll 44066 (QC TAQ); D.G. et Responsable du CIUSSS A, 2018
Canlll 2506 (QC TAQ); P.T. et Responsable du CIUSSS A, 2017
Canlll 96797 (QC TAQ); P.P. ef Responsable de l'institut A, 2017
CanlLll 83798 (QC TAQ).

hearings. To protect the accused’s privacy, tribunals have
refused fo provide the exact location of the accused’s
residence when the victim requested that information.

Under section 13 of the CVBR, which recognizes the victim’s
right to ask for a testimonial aid, courts have allowed
complainants fo testify with the assistance of a support
dog* and outside the courtroom by video links.>°

3.2 Rights to seek restitution and participation

In a recent case of fraud, the court implemented the victim's
right to seek restitution® and ordered the offender to make
full restitution to the victim(s).>2 The CVBR is also frequently
cited as a statutory authority for victims to be heard in court,
with specific references to VIS atf the sentencing stage.®

4.0 DEVELOPMENTS ON VIS IN COMMON LAW
JURISDICTIONS
4.1 England and Wales

In England and Wales, Perkins®> clarified the framework
and limitations of VIS, including their purpose, form, and
content. This decision has been authoritatively cited in
many cases and contains similarities with the Canadian
approach, that VIS constitute evidence and must be
legally freated as such. Victims can decide whether to
make these statements, but the responsibility for presenting
admissible evidence remains with the prosecution. The VIS

“ See Rv CW, 2016 ONCJ 649, involving a vulnerable sexual
assault victim.

%0 See R v Belem, 2017 ONSC 221, involving the victim of a home
invasion robbery.

51 Under sections 16 and 17 of the CVBR.

52 Rv MclLean, 2016 BCSC 2191. The court ordered full restitution in
the amount of $225,000 for fraud.

% See R v Cooper-Flaherty, 2017 NUCJ 11; R v Holland, 2017 NUCJ
03; R v Kippomee, 2018 NUCJ 8; R v Mikijuk, 2017 NUCJ 02.

5 Perkins v R, 2013 EWCA Crim 323.

% In England and Wales, VIS are referred to as Victim Personal
Statements. Aspects of this framework can be found in the
Crown Prosecution Service guidelines https://www.cps.gov.
uk/legal-guidance/victim-personal-statements, the Practice
Direction by the Lord Chief Justice, [2013] EWCA Crim 2328, as
well as the Code of Practice for Victims of Crime (London 2015).
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may be challenged in cross-examination and therefore
the VIS regime - the content of the VIS and any supporting
evidence - gives rise to disclosure obligations.

Although the victim's opinion of the sentence is not
relevant under the Crown Prosecution Service guidelines,”
some cases have considered victims' views as mitigating
circumstances. In Nunn,’® a case involving death by
dangerous driving, members of the victim’s family, who
knew the offender and his suffering following the offence,
pleaded that the sentence was too long and was making
it difficult for them to cope with their trauma. Although
the court highlighted that their opinion should play no role
in sentencing, it relied on a merciful approach towards
the victim’'s family to reduce the sentence. Similarly, in
Roche, the Court of Appeal suggested that a court can
never become an instrument of vengeance, but can “in
appropriate circumstances, fo some degree, become
an instrument of compassion.”¥ Finally, in Perks, the Court
of Appeal stated that victims’ opinions should not be
considered, except

(i)  where the sentence passed on the offender is
aggravating the victim’'s distress, and

(i) where the victim'’s forgiveness provides evidence
that their psychological or mental suffering must be
much less than would normally be the case.°

4.2 Australia

In Australia, recent case law has also addressed evidentiary

issues related to aggravation, the distinct language of VIS,
and the consideration of ancillary harm.

% This is also similar to the Canadian approach, although cross-
examination in Canada is not automatic and thus is limited
fo the air of reality test. See R v VW, 2008 ONCA 55.

57 See footnote 55.

% R v Nunn, [1996] 2 Cr App R (S) 136, 140.

% Rv Roche, [1999] 2 Cr App R (S) 105.

¢ R v Perks, [2001] 1 Cr App R (S) 19.

As in Canada, Australian courts require proof beyond

a reasonable doubt when the VIS contains contested
aggravating evidence.®' When the defence does not
contest that evidence, there is generally no difficulty
when the court relies on VIS information that is confirmed
by other sources. Problems arise when the defence does
not contest, but evidence is cited that can significantly
aggravate the sentence. In those situations, judges are
instructed to draw the defence’s attention to this to allow
them an opportunity to challenge the evidence.®? This
greater judicial intervention departs from the adversarial
model and has not been recognized in other common
law jurisdictions.

In Dimitrovska,¢® the Court of Appeal distinguishes between
legal language and the language of victims. The court
recognized the subjectivity of VIS and stated that they can
only be used to provide information about the general
effect of the injury, rather than about more specific effects
resulting from the injuries. When more specific elements are
cited as evidence, such as prognoses, evidence from a
qualified expert is necessary. Further, it was decided that VIS
would lose much of their force and benefit if expressed in
language used by lawyers. It is therefore acceptable for VIS
to be imprecisely or ordinarily expressed.

Finally, as in some Canadian cases, the court in GE*
expanded the recognition of ancillary harm suffered by
family members beyond cases of homicide where the
primary victim has died. The court held that, given the
broad definition of harm, the statute includes the harm
suffered by a family of a young child, who is the primary
victim, even if death has not occurred.

¢ R v Tuala, 2015 NSWCCA 8.

62 JWM v Tasmania, 2017 TASCCA 22.

¢ Dimitrovska v Western Australia, 2015 WASCA 162.
¢ Rv GE, 2014 ACTSC 181.
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4.3 United States

The American VIS regime differs notably from most common
law jurisdictions. In Bosse,*® the Supreme Court considered
it an error to allow victim recommendations to the jury
about the sentence in a death penalty case. However, this
question is not settled, since a state supreme courté held
that Bosse does not apply to non-capital proceedings.
That court stated that a jury’s dangerous uses of a victim's
recommendation in a capital murder frial do not occurin
non-capital sentfence proceedings before a neutfral and
impartial judge. If this approach were to apply, it would
differ from common law jurisdictions that do not usually
allow for sentencing recommendations. Finally, another
court recently held that a sentencing judge has broad
discretfion to admit and consider victim evidence in forms
outside of the bounds of VIS and victim impact testimony.
Contrary to the ambiguity in Canada, the court made
clear that videos are part of these accepted forms.

CONCLUSION

Domestic and international case law has evolved
considerably since the CVBR was enacted. Although
courts have offered some clarity throughout the years on
questions about recognizing VIS and CIS as evidence, more
guidance based on a principled analysis of sentencing
would be helpful in this area. Further reflections and
research on conceptions of harm, secondary victimization,
and the impact of emotions in the criminal process would
contribute to a better understanding of the value of victim
and community parficipation in the criminal process.

% Bosse v Oklahoma, 580 U.S. (2016).
% Commonwealth v McGonagle, 478 Mass. 675 (2018).
¢ Lopez v Maryland, 468 Md. 164 (2018).
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2018 CRIMINAL JUSTICE PROFESSIONALS SURVEY:
A SPOTLIGHT ON RESTORATIVE JUSTICE

By Natacha Bourgon

1.0 BACKGROUND

The Federal Victims Strategy (FVS), led by the Department
of Justice Canada (Justice Canada), began in 2000 and
was inifially known as the Victims of Crime Inifiative. It aims
to give victims a more effective voice in the criminal justice
system (CJS) and is based on the premise that although
many significant advances have been made in legislation,
policies, and programs for victims of crime, there are sfill
many outstanding and emerging issues.

Although using a victim-focused approach is essential o give
victims a more effective voice in the CJS, if no one in the
system, or in the general public, knows about the resources
available to them, they will not access them. As a result,
the resources cannot be effective. Since the beginning of
the FVS, as part of its regular five-year evaluations, Justice
Canada has surveyed CJS professionals to measure their
levels of awareness about victim-related Criminal Code
provisions, and the CJS in general.

This article presents some of the results from the most recent
survey, conducted in February 2018. The survey examined
the attitudes, knowledge, and perceptions of police, victim
services providers (VSPs), and Crown prosecutors on the role
and participation of victims in the CJS. Crown prosecutors
were |later removed from the analysis due to a low response
rate (n=8).

Restorative justice (RJ) processes for victims and survivors
of crime have received increased attention and focus
because RJ was mentioned in the Minister of Justice's

mandate letter.! This article will focus on the survey findings
on RJ to further understand police and VSPs’ current
awareness and experiences of RJ in Canada.

2.0 THE SURVEY RESPONDENTS

The survey had 846 respondents — 63 percent (n= 531)

were police respondents and 37 percent (n=315) were VSP
respondents.? Although there were respondents from each
region, findings should be inferpreted with caution as there
was unequal representation across jurisdictions. The maijority
of police respondents were located in British Columbia

(57 percent; n=301); the majority of VSP respondents were
based in Alberta, British Columbia, and Ontario (40, 25, and
19 percent, respectively; n=125, 78 and 59, respectively).

2.1 Police Respondent Profile

Of all police respondents, over one-third (37 percent;
n=194) were from a municipal force, a little over one-third
(34 percent; n=179) were from a provincial police force,
and a quarter (26 percent; n=139) were from the Royal
Canadian Mounted Police (RCMP). Police respondents
reported working with victims of crime for a longer
length of time compared with VSP respondents. More
specifically, approximately two in five (41 percent; n=220)
police respondents reported between 10 and 19 years of
experience working with victims of crime and over a quarter

' Canada, Office of the Prime Minister, Minister of Justice and
Attorney General of Canada Mandate Letter, by Rt. Hon. Justin
Trudeau (Ottawa: Office of the Prime Minister, 12 November 2015).

2 Victim services are a provincial and territorial responsibility.
Each jurisdiction has a different service delivery model, which
could include police-based, community-based, court-based,
or system-based victim services.
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(29 percent; n=153) reported 20 years or more. The majority
of police respondents (59 percent; n=312) reported working
regularly (i.e., at least once a week) with victims of crime.

Police respondents more commonly served an urban
population (66 percent; n=348). At least half of police
respondents noted serving a rural population (51 percent;
n=270) and close to a quarter reported serving a remote
community (23 percent; n=121).3

2.2 VSP Respondent Profile

Of all VSP respondents to this survey, over half (56 percent;
n=176) reported providing police-based services* and
about a third (31 percent; n=97) reported providing
community-based/specialized victim services® such as
services specialized in cases of domestic violence and
sexual assault. Very few VSP respondents reported providing
court-based victim services® (2 percent; n=6), system-
based services’ such as assisting victims throughout the CJS
process (2 percent; n=5) and other types of victim services

3 Respondents were able to select mulfiple options. As a result,
totals do not add up to 100 percent.

4 A police-based victim service often provides support, information,

assistance, and/or referrals to victims of crime in the immediate
aftermath of crime, through RCMP and/or municipal police
detachments, community agencies, and non-governmental
organizations.

5> A community-based victim service provider often provides
support, information, assistance and/or referrals to victims
of crime in the immediate affermath of crime and includes
specialized services.

¢ A court-based victim service includes providing assistance to
victims of crime during their participation in criminal justice
proceedings. This may include providing information about: the

criminal justice process, the victim's role in criminal proceedings,

the scheduling and outcomes of proceedings and testimonial
aids, as well as court preparation and assistance to victims in
completing victim impact statements (VIS).

7 Asystem-based victim service provides assistance fo victims of
crime from the time of the offence to the conclusion of court
proceedings and their aftermath. Assistance provided includes:
referrals for counselling, court preparation and support, and
information about available compensation or financial benefits
programs, the outcome of criminal proceedings, and how
to register for information on offender release if the offender is
incarcerated.

(8 percent; n=24). Over half (56 percent; n=175) of VSP
respondents were relatively new with fewer than 10 years
of experience working with victims of crime (compared
with 28 percent for police respondents; n=151). Close fo
a quarter of VSP respondents reported having 10 to 19
(23 percent; n=72), or over 20 years of experience working
with victims of crime (20 percent; n=62). The majority of VSP
respondents (73 percent; n=231) reported working regularly
(i.e., af least once a week) with victims of crime.

VSP respondents to this survey more commonly served an
urban population (68 percent; n=213). At least half of VSP
respondents noted that they served a rural population
(58 percent; n=184) and close to a quarter reported serving
aremote community (24 percent; n=76).2

3.0 FINDINGS
3.1 Restorative Justice

Restorative justice (RJ) is "an approach to justice that
focuses on addressing the harm caused by crime while
holding the offender responsible for his or her actions, by
providing an opportunity for the parties directly affected
by crime - victim(s), offender, and community — fo identify
and address their needs in the aftermath of a crime.”” RJ
is respectful, inclusive, and voluntary. The values of RJ are
based on respect for the dignity of everyone affected,
healing, reintegration, the prevention of future harm, and
reparation, if possible.’o

8 Respondents were able to select multiple options. As a result,
totals do not add up to 100 percent.

?  Federal-Provincial-Territorial Working Group on Restorative Justice.
(December 22, 2009). “Key Messages on Restorative Justice.”
Online: http://www.csc-scc.gc.ca/restorative-justice/003005-
4005-eng.shtml. This definition has been adapted from Cormier,
R. B. (2002). Restorative Justice: Directions and Principles
— Developments in Canada. Solicitor General Canada, User
Report 2002-02. Available online at: http://publications.gc.ca/
collections/Collection/JS42-107-2002E.pdf.

10 Federal-Provincial-Territorial Working Group. (2015). Values and
Principles of Restorative Justice in Criminal Matters. Available online
at: http://www.iirp.edu/pdf/RJValues-DOJCan.pdf. The principles
were developped and approved by the Federal-Provincial-
Territorial Working Group in 2003 and are currently under revision.

" Note that recent research on the topic of restorative justice (RJ)
in Canada is limited.
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3.2 Awareness of RJ Processes

Respondents were asked about their awareness of RJ
processes based on a five-point scale, 1 being “not aware”
to 5 being “very aware.” Findings showed that most police
and VSP respondents reported being aware of RJ processes;
90 percent of police respondents (n=454) and 91 percent of
VSP respondents (n=276) reported being either aware (rating
of 3) or very aware (rating of 4 or 5).

AWARENESS OF RJ PROCESSES
“In general, how aware are you of restorative
justice processes?”

VSP
(n=302)

Police
(n=507)

60%

0% 10% 20% 30% 40% 50% 60%

. Not Aware (1-2) Aware (3) . Very Aware (4-5)

3.3 Referrals to RJ Programs

Respondents were asked how often they refer victims to

RJ programs based on a five-point scale, 1 being “never”
to 5 being "“all of the time.” Findings showed that although
respondents had a high awareness of RJ processes, they
do not refer victims to RJ programs very often. Specifically,
over half (51 percent; n=214) of police respondents said they
rarely (rating of 1 or 2) refer victims to RJ programming. A
little less than one-third (30 percent; n=126) said they referred
victims to RJ programs some of the time (rating of 3), and
only 9 percent (n=39) said they referred victims often (rafing
of 4 or 5). In comparison, close to two-thirds (62 percent;

n=165) of VSPs said they rarely refer victims to RJ programs,
14 percent (n=38) said they referred some of the time, and
only 6 percent (n=16) said they referred often.

3.4 Dissemination of Information on RJ to Victims

Respondents were asked whether they believe victims usually
receive adequate information on RJ and who should be
responsible for providing that information. Overall, both police
and VSP respondents believed that victims do not usually
receive adequate information on RJ. Specifically, a little over
one-third of police and VSP respondents (34 percent, for
both; n=140 and 88, respectively) disagreed (rating of 1 or 2)
that victims usually receive adequate information on RJ;

29 percent of police respondents (n=120) and 25 percent
of VSP respondents said they neither agreed or disagreed
(rating of 3); 21 percent (n=88) of police respondents and
19 percent (n=49) of VSP respondents said they agreed
(rating of 4 or 5)."2

Findings also showed that over half of both police and
VSP respondents (53 and 52 percent, respectively;
n=284 and 165, respectively) believed that VSP should
have the responsibility to provide RJ information to
victims. Approximately two-fifths of both police and VSP
respondents (40 and 45 percent, respectively; n=213
and 143, respectively) believed that Crown should
have the responsibility to provide RJ information to
victims. Approximately one-third of both police and VSP
respondents (37 and 31 percent, respectively; n=204 and
97, respectively) believed that police should have the
responsibility to provide RJ information to victims.™

3.5 Perception of the Number and Accessibility
of RJ Programs

Respondents were asked if the number and accessibility of
RJ programs has changed in the last five years, based on
a five-point scale, 1 being “less than five years ago” and

12 A total of 16 percent (n=68) of police respondents and 23
percent (n=59) of VSP respondents said they did not know if
victims usually receive adequate information on RJ.

13 Respondents were able to select multiple responses. As such,
totals do not add to 100 percent.
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5 being "more than five years ago.” Findings showed that
the majority of respondents perceived that the number and
accessibility of RJ programs had stayed the same over the
past five years. Approximately one-third (32 percent; n=122)
of police respondents perceived that the number and the
accessibility (33 percent; n=125) of RJ programs available to
victims have remained unchanged in the last five years. This
frend is similar among VSP respondents (32 and 31 percent,
respectively; n=58 and 56, respectively). Less than one-fifth
of respondents thought that the number (15 percent for
police and 17 percent for VSP; n=57 and 31, respectively)
and accessibility (14 and 15 percent; n=53 and 79) of RJ
programs available to victims had increased in the past
five years. A few thought the number (7 percent for both
police and VSP; n=28 and 13) and the accessibility (8 and
10 percent; n=29 and 18) of services available to victims
had decreased in the past five years.'* 15

3.6 Challenges in Accessing RJ

Respondents were asked if victims of crime faced challenges
in accessing RJ programs in their communities. One-third
(33 percent; n=87) of VSP respondents and close to one-
quarter (22 percent; n=92) of police respondents said

that, yes, they did.'¢ Respondents who replied "yes"” were
prompted to provide a brief description of the challenge(s).
Below is a summary of respondents’ most commonly
reported challenges.

4 Close to half of all respondents said they didn't know if the
number of RJ programs available to victims had changed in the
last five years (45 percent (n=171) of police respondents and
44 percent (n=79) of VPS respondents said they didn’t know).

15 Close to half of all respondents said they didn't know if the
accessibility of RJ programs to victims had changed in the
last five years (45 percent (n=171) of police respondents and
44 percent (n=79) of VPS respondents said they didn't know).

¢ At least half of all respondents said they did not know (50 percent
(n=209) of police respondents and 56 percent (n=150) of VSP
respondents said they did not know).

3.6.1 Absence or limited RJ programs: Many respondents
noted that there are very few or no RJ programs available in
their community, or in a nearby community.'” This challenge
also included programs with limited available funding and
resources.

Restorative Justice is essentially unfunded in our area.
There are no standards and no paid positions. The only
program we have access to is the Youth Criminal Justice
Committee which is 100% volunteer run and lacks the
capacity and training to manage dealing directly with
victims. Police respondent

3.6.2 Limited knowledge of RJ: Another challenge brought
forward by the respondents was the limited knowledge or
understanding of RJ, the programming, and the process as
a whole. This also includes lack of awareness of RJ among
the public as well as other CJS professionals.’”® A number
of respondents provided comments on this challenge:

Awareness of the program in the community. Police
respondent

Not enough information available, no training or info
to victim services available. VSP respondent

Generally a lack of awareness on the part of both
police, court system and the public. (Police respondent)

17" Some respondents mentioned that although there are no
current RJ programs available in their community, some are
being developed.

'8 This is an interesting finding considering results showed high
awareness of RJ processes among both police and VSP
respondents.
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3.6.3 Lack of referrals: Having limited knowledge or
understanding of RJ can affect the number of referrals to

RJ programs. Other possible explanations for low referrals
fo RJ programs include the lack of “buy-in"'"? from other
CJS professionals (which links back to the challenge on the
limited knowledge of RJ).

3.6.4 Serious-offence cases: Another challenge identified by
respondents was the appropriateness of RJ in serious-offence
cases. Opinions differ widely on the use of RJ in sexual assault
or domestic violence cases. Some respondents mentioned
that in such cases RJ is inappropriate due to the power
dynamics in the relationship, which can trigger secondary
victimization. Others support RJ in cases of sexual violence,
but highlighted the need to have specific tools and safety
precautions in place to handle such cases. For example,

a few mentioned that having a victim-centred approach
and frauma-informed fraining are essential to support RJ

in such cases to lower the risk of re-traumatization. Many
respondents noted the lack of both components in their
current programs:

There is a moratorium on RJ being used with victims

of IPV and sexualized violence because the current
program is not victim-centered and doesn’t fake into
consideration the safety of victims or what they need fo
heal. Current programs are focused on the benefits for
the accused and don't reflect the needs of the victims.
Not culturally safe.

There are not victim-focused, trauma-informed programs
in most communities. RJ is focused on offender timelines
and process, not victim healing. Victims do not get to
direct the process, they are only asked to participate.
(VSP respondent)

17" Lack of "buy-in" refers to lack of support and/or negative views
of RJ.

3.6.5 Interest in participating: Some respondents noted that
in some cases victims have little interest in participating in

RJ programs. Respondents provided some explanations, for
example stating that CJS professionals, the victim, and/or the
accused have negative views of RJ or believe that RJ would
not meet their expectations and needs. This is closely linked
to the challenge of limited knowledge and understanding
of RJ. Another possible explanation respondents highlighted
is that victims could have emotional and psychological
difficulties in proceeding with the RJ process. The previously
noted challenges thus compound the emotional and
psychological difficulties experienced by victims (e.g., the
limited available supports, the lack of frauma-informed
fraining, and the absence of a victim-focused approach).

3.6.6 Slow process: A few respondents noted that RJ
processes may fake a long time fo set up and complete.
This can be explained by the absence of, or the limited,
RJ programs available, in communities, compounded by
the limited funds and resources available. A slow process
may also reduce victims' interest in partficipating in RJ.

The program faces significant delays in processing/
actioning decisions. In essence the program is defunct.
Police respondent

The process is too slow, fakes too long fo sef up and put
in place. Police respondent

LIMITATIONS

As noted above, the results of the study are limited

due to the absence of Crown prosecutors. In addition,
the distribution of the sample is skewed, with over half
(57 percent) of the police responses coming from British
Columbia and two-fifths (40 percent) of the VSP sample
coming from Alberta. Another important limitation is that
the majority (56 percent) of the VSP sample consists of
those providing police-based services. The survey's sample
is thus not representative of all police and VSP in Canada.

The next survey of CJS professionals should re-examine
and strengthen the sampling and participation strategy
to mitigate the limitations noted in this current study.
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CONCLUSION

Since 2015, one element of the federal Minister of Justice’s
mandate has been to “increase the use of restorative
justice."?® The survey results do provide some valuable
insights into the afttitudes, knowledge, and perceptions of
police and VPS on the use and accessibility of RJ. Results
show that most police and VSP respondents are aware of
RJ processes and believe that the number and accessibility
of RJ programs have stayed the same over the past five
years. The findings also show that most respondents believe
that victims do not usually receive adequate information
on RJ and that they face many challenges in accessing RJ
programs in their communities. Identifying these challenges
is a first step towards increasing the use of these programs.

Natacha Bourgon is a researcher with the Research and
Statistics Division, Department of Justice Canada. Her areas
of research include corrections, criminal justice, victims,
mental health and access to justice.

2 Supra note 1.
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ACCESS TO JUSTICE FOR VICTIMS OF CRIME

By Susan McDonald

Former Chief Justice Beverley McLachlin once called access
to justice “the central justice issue in Canada today.”! This
arficle will explore the idea of access fo justice for victims
of crime, though in doing so will ask more questions than

it answers.

WHAT DOES ACCESS TO JUSTICE MEAN?

What does access to justice mean? Who gets to define it2
And does it mean the same thing to everyone? Is access
to justice different for the petitioner in a divorce case and
the victim of an assault? To try to answer these questions,
this article will review Canadian research on access to
justice and links to international dimensions, such as the
Goals of the United Nations 2030 Agenda for Sustainable
Development (SDGs), to better understand what access
to justice for victims means and how it is being measured.

Access to justice has fraditionally been seen as access

to lawyers (e.g., legal aid) and court-based processes
(Macdonald 2005, 20).2 In more recent years, the concept
has faken on a much broader definition, one that recognizes
that access to justice goes beyond the formal structures
and needs of the justice system to incorporate a citizen- or
people-focus.®* Many lawyers have championed this work.
Indeed, the Canadian Bar Association and the National
Action Committee on Access to Justice in Civil and Family
Matters both released significant reports in 2013 on access
to justice.

' Chief Justice, Beverley MclLachlin (August 2011).

2 Access to lawyers and courts is Macdonald’s first “wave” of
access to justice.

3 Numerous reports reflect the expansion of the concept of access
o justice. See for example, the work of the Canadian Forum on

The Honourable Thomas Cromwell, former Justice of the
Supreme Court of Canada, defines access to justice as
having the knowledge, resources, and services to use the
justice system in family, criminal, and civil law (Cromwell
2012, 39). Osgoode Hall Law School law professor Trevor
Farrow and his research team interviewed 99 Canadians
in the Greater Toronto Area, asking respondents to define
“justice.” The responses were then organized into themes,
including the following:

e Justice is about fairness, equality, morality, and
active participation in society.

e Procedural justice and substantive justice are both
important.

¢ Not everyone has equal access to justice. (2014, 968)

Farrow further notes that “Good laws, rules, judges,
educators, lawyers and courtrooms are all important.
However, these are not ends in themselves, rather steps
along the path to justice and access to it.” (2014, 983)

ACCESS TO JUSTICE AT THE DEPARTMENT

OF JUSTICE CANADA

The Department of Justice Canada (JUS) considers access
to justice a fundamental value of the Canadian justice
system. It is part of the Minister of Justice's mandate to
ensure “a fair, relevant and accessible justice system for all
Canadians.”* Developed through an internal working group
several years ago, JUS defines access to justice as:

Enabling Canadians to obtain the information and
assistance they need to help prevent legal issues from
arising and help them to resolve such issues efficiently,

Civil Justice, or the work of the Canadian Bar Association (see
https://www.cba.org/CBA-Equal-Justice/Home).

4 See the Department of Justice website at hitps://www.justice.
gc.ca/eng/abt-apd/index.html.
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